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PREFACE 

This work gives, in a concise and popular form, suck 
general information in regard to the formation and 
working of private companies as may enable tke reader 
to understand wky it is that so many are now formed 
and to point out some of the many advantages accorded 
to business men and others who avail themselves of our 
admirable and elastic system of company law. 

In the past the advantages of private companies have 
been so largely recognised, that the last published figures 
showed that there were 171,404 of such companies in 
existence out of a total number of 190,219. Their 
popularity continues unabated, for a large and increasing 
band of experienced solicitors, accountants, bankers and 
business men are constantly recommending, stipulating 
for and resorting to the formation of private companies 
as the best way of carrying into effect everyday business 
requirements. 

This work, which has been continuously in demand for 
nearly sixty years, has not a little contributed to the 
great popularity which private companies enjoy. In 
this edition it has been brought up to date. It contains 
a reference to the Liabilities (War Time Adjustment) 
Acts, 1941 and 1944, the benefits of which have been 
extended by the Legislature to private companies alone 
of bodies corporate, and a short chapter on the position 
of private companies in relation to taxation. 

The report of the Committee on Company Law 
Amendment (the Cohen report) was published too late 
to enable references to be made to it in the text. As 
that report points out, in recent years not only has the 
number of private companies steadily increased, but 
also the proportion of private to public companies. 
The recommendations of the report, if carried out, will 
do nothing to check the popularity of private companies; 
on the contrary, they are likely to increase it. The 
report says, “ The most highly prized of the privileges 
enjoyed by private companies iB their exemption from 
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the obligation to include a written copy of their last 
balance sheet in the annual return and if our recom¬ 
mendations as to the filing of profit and loss accounts 
and as to increased detail in balance sheets are accepted, 
this privilege will be enhanced.” A recommendation is 
made by which private companies in which all the 
shares are beneficially owned by the persons in whose 
names they are registered and in which none of the 
shares is owned by another company—a class which 
includes most private companies—shall continue to 
enjoy this privilege. The proposal that directors should 
retire at seventy is not recommended in the case of 
private companies. The proposals only affect private 
companies in relatively unimportant ways, namely, 
that shareholders and debenture holders should have 
the same right to copies of the accounts as shareholders 
in a public company, that a private company must 
appoint at least one director and also a secretary, that 
partners or employees of officers of the company should 
not be appointed auditors of the company and that 
the Court should have power to protect minority share¬ 
holders from oppression by the majority. 

The report shows that private companies have in the 
past been of the greatest service to people carrying on 
every conceivable kind of business, and holds out the 
prospect of their continuing their usefulness in the 
future. 

It is hoped that this new edition will receive the 
kindly consideration so liberally accorded to its 
predecessors. 

J. CHARLESWOBTH. 


July , 1945. 
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WHAT 13 A PRIVATE COMPANY ? 


[The references in this work to sections, e.g., “ (s. 26)/’ 
are to the Companies Act, 1929.] 


A private company is a company which raises its 
capital and makes its other financial arrangements 
privately, without inviting the public to finance it in 
any way. In this it is distinguished from a public 
company which is entitled to invite the public to 
subscribe for its shares and debentures. A private 
company, however, is not prevented from obtaining 
money from an outside source as long as it does not 
publicly advertise or ask for it. Its financial affairs 
can be kept private and it is not obliged to put its 
balance sheet and other accounts on record where they 
can be inspected by anyone who wants to investigate 
its financial position, wit can, if required, keep its 
membership within very narrow limits—within a family 
or a circle of friends—but it is sufficiently elastic to 
enable anything up to fifty members to be obtained, 
exclusive of members who are in its employment. In 
its simplest form, a private company need only have 
two shareholders and one director, but it is capable of 
expansion so as to cover all the requirements of the 
largest business, as long as the public is not asked to 
finance it. Returns and other formalities are cub down 
to a minimum, and generally it may be said that the 

p. 1 
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Legislature has done everything to encourage the 
formation of private companies. 

To acquire the legal status of a private company, 
the company’s articles of association must (b. 26)— 

(а) restrict the right to transfer its shares; 

(б) limit the number of its members to fifty, exclusive 

of persons in the employment of the company 
and of persons formerly in the company’s employ¬ 
ment; 

(c) prohibit any invitation to the public to subscribe 
for any shares or debentures of the company. 

When a company is formed as a private company, 
the Legislature recognises that requirements which are 
necessary for the protection of the public in the case of 
other companies are superfluous in such a case In the 
result— 

1. Exceptional facilities are granted in regard to the 
formation of a private company. Other companies have 
to comply with a whole series of preliminary conditions 
before tlie} T can commence business, including the filing 
of a prospectus, or of a detailed statement in lieu of a 
prospectus. But a private company can commence 
business immediately on its formation, without first 
having to obtain the “trading certificate” which is 
necessary in the case of other companies 

2. On the formation of a private company it is not 
necessary to deliver to the Registrar a list of the 
directors. Moreover, a person can be appointed director 
by the articles without first registering a consent to 
act or a contract to take his qualification shares (s. 140). 

3. Another important exemption conceded to private 
companies is that the annual return required to be filed 
with the Registrar (see below, p. 82) need not include 
the balance sheet or the auditor’s report (s. 110 ). 

4. A public company is required to call a statutory 
meeting and to deliver to the Registrar a report as 
to the position of the company, which has to be Bent 
to the members seven days before the statutory meeting. 
A private company need not hold 4 statutory meeting 
or issue the statutory report (s. 113). 
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5. There is no obligation to send a copy of the balance 
sheet, with the auditor’s report annexed, to the share¬ 
holders. This must be done in the case of a public 
company. A private company need only do bo at the 
individual request of each shareholder and then only 
on payment of 6d, for 100 words (b. 130). 

6 . Where a private company pays underwriting 
commission, a statement in prescribed form must be 
filed for the purpose of disclosing the amount or rate 
of commission (s. 43). The statement should be filed 
before the payment is made. 

.7. Lastly, a private company is not bound to have 
more than one director (s. 139). 

Regard being had to these privileges and immunities, 
large and increasing numbers of new companies have 
been formed as private companies. 

In order to convert an existing company into a 
private company, it is necessary to pass a special 
resolution altering the company’s articles so as to limit 
the number of members, to prohibit any invitation to 
the public to subscribe for its shares, debentures or 
debenture stock, and impose restrictions on the transfer 
of its shares. But these are not the only alterations 
requisite. The articles must be generally considered, 
for there may be other provisions inconsistent with 
those indicated, and they must be altered accordingly, 
as, for example, power to issue share warrants to 
bearer must be struck out. 

Where an existing business is made over to a private 
company, formed for the purpose of taking it over, the 
operation is termed “the conversion of the business into 
a private company.’' Such conversions take place in 
great numbers every year. But the case is also very 
common where persons are engaged or about to engage 
in some single transaction, operation, or adventure, and 
it is found convenient to form a private company to 
take their place and carry out the transaction, operation, 
or adventure. 

Aa to the conversion of a private company into a public 
company, see infra, p. 19. 

1 ( 2 ) 
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What publicity is involved ? 

The question is sometimes asked, what amount of 
publicity does registration in the case of a private 
company involve ? The answer is—very little. 

1 . Certain documents and returns have to be delivered 
to the Registrar of Companies for registration, and are 
open for public inspection. These are the memorandum 
and articles of association, any special resolutions 
altering the same, and any agreement for the issue of 
shares as paid up otherwise than for cash, and certain 
returns as to allotments of shares, and as to capital 
issued, and charges, and as to directors. See Chapter IX. 

2 . The company has to keep a register of members, 
which is to be op Bn for public inspection, so that 
anyone can ascertain who are the shareholders; but 
this is not, in practice, found objectionable. Moreover, 
if anyone interested desires that his name should not 
appear in the register, he can preserve his incognito by 
placing his shares in the name of a trustee or nominee, 
whose name will be entered in the register as the 
shareholder. 

3. The company has to keep a register of charges, 
and this the public has a right to inspect. Charges 
must also be registered with the Registrar, and this 
register is also open to public inspection (see below, 
P- 5 B). 

4. There is no obligation to register or publish any 
accounts or balance sheets, or any statement of 
liabilities, or loans, except loans secured by a charge, 
which must be registered as explained above. 

Altogether, it may be said, private companies have 
not in practice found that the law requires any 
inconvenient disclosure of their private affairs, and 
such disclosure as is required is more than counter¬ 
balanced by the advantages they possess. 

Popularity of Private Companies. 

The popularity of private companies is well esta¬ 
blished, and continues to spread. Indeed, more than 
nine-tenths of the existing registered companies arc 
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private companies. Moreover, there is an immense 
number of important concerns registered as public com¬ 
panies but possessed of many of the features of private 
companies, <.y., worked without appeal to the public 
for capital, and having the transfer of shares closely 
restricted. 


Caution. 

The formation of a private company is such a simple 
process that the owner of the converted business is apt 
to consider that he and the company are one aud the 
same. This may lead to serious embarrassment unless 
the legal existence of the company as a separate being 
is borne in mind. 
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THE INDUCEMENTS TO THE TOP MAT JON OF PRIVATE 
COMPANIES. 

Limited Liability. 

Among these the first place must undoubtedly be givBii 
to the privilege of “ limited liability ” conferred by 
registration as a company. The value of this privilege 
can only be adequately appreciated by contrasting with 
it the hazardous position of those who engage in business 
without availing themselves of the Companies Acts. 

According to the common law of England, a person 
who goes into business, whether on his own account or 
as partner in a firm, is liable for all the debts incurred in 
the business to the full extent of his means. “ If,” says 
the law, “ you want to trade, you must risk all you have.” 
This ib bad enough in the case of an individual trader, 
but it is worse still in the case of a partner, for his 
fortune iB at the mercy of a dishonest or injudicious 
partner. Thus:— 

(а) Suppose a man to have £20,000 invested in his 
business, and £5,000 otherwise invested. He desires to 
take part in the management of his business, but to 
limit his liability to the £20,000, so that if the business 
fails the £5,000 will at any rate remain intact. He 
cannot. 

(б) Suppose a man with a capital of £50,000 to be 
partner in a concern in which he has invested £30,000. 
He desireB to take part in the management of the busi¬ 
ness. Indeed, his skill and experience are important 
factors in the success of the concern, but he desires to 
limit bis liability to the £30,000. He cannot. If the 
firm fails, the whole of his capital may be swept away 
to pay the creditors, even though the failure may have 
been caused by the dishonesty or imprudence of bis 
partners, or of some person in the employment of the 
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fiim, and even though the partnership deed expressly 
declares that his liability is to be limited to £30,000. 

(c) Suppose A.,, B., and C. to enter into partnership 
upon an agreement that each shall contribute by way 
of capital £2,000, viz., £1,000 down and £1,000 when 
wanted, and that they shall all take part in the manage¬ 
ment of the business, but that the liability of each to 
creditors shall be limited to the amount so agreed to 
be contributed. This attempt to limit their liability is 
void as to outsiders; and if debts are incurred, each 
partner will be liable “to his last shilling and his last 
acre ” to pay the creditors in full, and in default may be 
made bankrupt. 

Such are the risks which the common law imposes on 
those engaged in business, and however wholesome a 
tonic unlimited liability may be to the trader, it is 
highly injurious to all enterprise in trade. Who, can 
wonder, then, that the Legislature at last found itself 
obliged to relax the severity of the law, and to permit 
persons, by forming a limited liability company, to 
place such limit on their liability as the dictates of 
prudence might suggest 1 

Limited liability companies are now so well known 
a feature of commercial life that it is exceptional to 
find any large business which is not a limited liability 
company. The machinery of the Companies Act., 1929, 
which is so extensively used for large businesses, can 
also be utilised for small private concerns, and it is 
now generally recognised that- the Companies Acts 
have, in effect, struck off the fetters imposed by the 
common law on freedom of contract, and have 
emancipated the community at large from the tyranny 
of unlimited liability. Since this discovery, thousands 
of private companies have been formed, and the 
number is rapidly increasing, as day by day the 
advantages of the system become more and more 
appreciated. 

The severity of the common law was, it is true, 
relaxed to some extent by the Limited Partnerships 
Act, 1907, but a limited partnership under that Act 
contrasts unfavourably in nearly all points with a 
private company, and the Act was at best a belated 
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attempt to introduce here a form of association which 
in foreign countries had already become moribund. 

The result is that limited partnerships are now very 
Bcarce. 


Advantages of Incorporation. 

The conversion of a business into a private company 
means that the business becomes incorporated and is 
accordingly a new legal person. The benefits following 
from incorporation can hardly be exaggerated. It is 
because of incorporation that the owner of the business 
ceases to trade in his own person. The company carries 
on the business, the liabilities are the company’s liabilities 
and the former owner is under no liability for anything 
the company does, although, as principal shareholder, 
he is able to take full advantage of all profits the company 
makes. 

Not less striking is the convenience which incorporation 
affords in dealing freely with the shares of a trading 
concern. In an ordinary partnership the death, bank¬ 
ruptcy, or retirement of a partner, the admission of 
new members, and the sale or settlement of shares, 
seriously dislocates, if it does not dissolve, the partnership. 
Not so with a company. A company, in contemplation 
of law, is an artificial person having an existence inde¬ 
pendent of the members who from time to time compose 
it, and also a perpetual succession; and accordingly 
no change among those members occasioned by death, 
bankruptcy, retirement, new admission, or otherwise, 
affects the company’s identity: it still remains in law 
the same person, and continues to exist until dissolved 
according to law. 

Some of the advantages resulting from this distinct 
and separate existence of the company may be specified. 

1 . As reyards Death. 

Where a man is possessed of a profitable business, 
or of a business which promises to be profitable, he 
naturally wishes to provide for its continuance in the 
event of his death. If he bequeaths the concern to 
some person (e.y. } a son) absolutely, there is no diffi¬ 
culty ; but perhaps his sons may be under age or not 
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anxious to go into the business; and he may wish the 
concern to be carried on for thB benefit of his estate 
until they attain maturity, or until certain sums are 
raised (s. y., for his widow and daughters), or otherwise 
for a limited period; or he may desire to give an in¬ 
terest in the concern to persons (f. y., his daughters) 
who could not personally carry it on. 

In such cases the ordinary course (where the concern 
is not converted into a company) is to bequeath the 
business, with the capital employed in it, to trustees, 
who are directed to carry it on so as to give effect to 
the testator’s wishes. 

But it is often a matter of great difficulty to find 
trustees competent and willing to undertake such trusts ; 
for in carrying on the concern (even though acting 
avowedly as trustees or executors) they become person¬ 
ally responsible for all debts and liabilities incurred in 
carrying on the business after the testator’s death, with 
a right of indemnity, it is true, but an indemnity which 
is frequently restricted to the assets employed in the 
business. This responsibility may even result in bank¬ 
ruptcy if the concern is not successful. Moreover, how¬ 
ever prudently the trustees may act, there is sure to 
be an attendant anxiety, and not improbably the exe¬ 
cutors’ management may be called in question by 
the persons beneficially interested, and they be re¬ 
quired to account in an action in the Chancery Divi¬ 
sion. Even if trustees are found, they may predecease 
the testator, or they may decline to act, on realizing 
their responsibilities, or they may die before the trusts 
are at an end, or wish to retire, and in any of theBe 
contingencies there may then be still further difficulty 
in finding successors. 

Where, however, the business has been converted 
into a private company, these difficulties disappear. 
Upon the conversion all the shares in the company 
(with the exception of perhaps a dozen) are issued to 
the former owner as fully paid up, and he becomes 
managing director, with power, by will or otherwise, to 
appoint, or authorize others (e.y., his trustees) to ap¬ 
point, directors. By his will the shares are bequeathed 
to trustees, who themselves become or appoint directors. 
As the directors of the company are under no personal 
1 ( 5 ) 
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liability for the company’s debts, there is no difficulty 
in finding persons to act, especially as directors receive 
remuneration, which trustees do not. Thus, upon the 
death of the testator the business will go on as ubu al, 
and in due course the shares will be sold, distributed, 
or otherwise dealt with as the testator directs. If the 
owner of the business does not so convert it in his life¬ 
time, he should at least give power by his will to hiB 
trustees to do so. 

The above deals with the case of a sole trader dying: 
where several are carrying on the business in partner¬ 
ship, the difficulties are greater, and the death of one 
or more may seriously prejudice the survivors and the 
persons interested in the estate of the deceased. Primd 
facie the death of a partner dissolves the partnership as 
to all the partners, und the concern has to he wound up 
and the assets realized and distributed. The executors 
or trustees of the deceased cannot, in the absence 
of a special authority under his will, leave his capital 
in the concern, and accordingly, if the surviving part¬ 
ners desire to continue the business, they must pur¬ 
chase the share of the deceased partner: if, that is, 
they can arrange matters with the executors: if they 
cannot, the partnership affairs may be drawn into the 
fatal vortex of a Chancery action. And this may entail 
the withdrawal of sucli an amount of capital as will 
seriously cripple the concern. Moreover, it may be im¬ 
possible to arrange terms with the executors, and an 
action in the Chancery Division may be necessary. 

To meet this, it is common for partnership articles to 
provide that the survivors shall purchase or shall have the 
option of purchasing the share of the deceased, hut in 
either case, whether there is or is not an option of pur¬ 
chase, the withdrawal of capital may be disastrous to the 
concern, even though spread over several years, nor does 
it preclude the representatives of the deceased partner 
from having the accounts taken by the Court. Some¬ 
times the deceased partner authorizes his trustees or 
executors to carry on the business in conjunction with 
the surviving partners ; but here again difficulties are 
apt to arise, for the trustees or executors may dis¬ 
claim, or the surviving partners may be unwilling or 
find it impracticable to act with them, or disputes may 
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arise. As stated in Lord Lin&ley’s work on Partner¬ 
ship, “The position of the executors of a deceased 
partner is, in fact, one of considerable hardship and 
difficulty; if they insist on an immediate winding-up of 
the firm, they may ruin those whom the deceased may 
have been most anxious to benefit; whilst if for their 
advantage the partnership is allowed to go on, the 
executors may run the risk of being ruined themselves. 
With the view to obviate this, it is not unusual for one 
partner to make his co-partner his executor; but the 
difficulty of the executor’s position is thus rather in¬ 
creased than diminished; for his own personal interest 
as a surviving partner is brought into direct conflict 
with his duty as an executor. Everything, therefore, 
which he does is liable to question and misconstruction 
on the part of the persons beneficially entitled to the 
estate of the deceased ; and he is practically much more 
fettered in the discharge of his duties, and in the exer¬ 
cise of Iris rights, than if he had not to act in the double 
character imposed on him.” 

With conversion into a company these difficulties 
vanish. The shares of the deceased partner form part 
of his estate, and are bequeathed in trust, or otherwise 
dealt with as may be convenient, and the estate is re¬ 
presented on the board of directors by his trustees or 
their nominees, who, being mere agents of the company, 
can act without incurring personal responsibility. 

2 . As regards Bankruptcy « 

Where a man is engaged in trade, whether alone or 
in partnership, he is liable to be made a bankrupt, if he 
gets into financial difficulties. His position may be 
the result of misfortune, or of the fraud or misconduct 
of a partner or clerk, and he may be quite blameless 
himself; but as lie has neglected to avail himself of 
the advantages offered by the Companies Act, he must 
take the consequences—administration of his assets 
in bankruptcy, together with the stigma attaching 
to publicly-declared insolvency. A company, on the 
contrary, cannot be made bankrupt; nor can its share¬ 
holders be made bankrupt in respect of the company’s 
liabilities, for the company’s liabilities are not theirs. 
If the company gets into difficulties it will, it is true, 
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be wound up voluntarily or otherwise, and its share¬ 
holders will have to pay up the amount, if any , unpaid 
on their shares; but that is all. Where bankruptcy 
befalls a member of a partnership, great inconvenience 
may be caused to the solvent partners; for the share of 
the bankrupt partner has to be ascertained and paid, 
and this again may involve an action in the Chancery 
Division. Sometimes partnership articles try to meet 
the case by giving the solvent partners the option of 
taking the share of the bankrupt partner at a valuation, 
or at the amount at which it stands in the books, or other¬ 
wise, on favourable terms, but such provisions cannot 
be relied on, for the law will not allow a man to give 
his partners a benefit at the expense or to the prejudice 
}f his creditors, or to interfere with the ordinary opera¬ 
tion of the bankruptcy law. But assume the partner¬ 
ship converted. The bankruptcy of a member will not 
affect the company, or only indirectly. The trustee of 
the bankrupt on his part sells and transfers the shares of 
the bankrupt, or, if worthless, disclaims. The company 
on its paTt proves for the estimated value of future 
calls, and there is an end of it. The trustee is not 
entitled to have the accounts of the company taken and 
its property sold, or to require the other shareholders to 
pay off the bankrupt’s share; accordingly the concern 
goes on as before, its capital remains intact, and its 
powers unaffected. 

3. As reyards Lunacy. 

When a partner becomes lunatic or of unsound mind, 
the partnership is placed in an extremely inconvenient 
position, worse even than bankruptcy. Litigation is 
generally inevitable, and, as a result of it, the capital of 
the lunatic partner has to be found and paid out. But 
the lunacy oi a shareholder causes a company no material 
inconvenience. The committee retains or transfers the 
shares as the Court directs, and there is no occasion for 
litigation as far as the company is concerned. 

4. As reyards the Holdiny of Property. 

In the case of a partnership the property of the firm 
is usually vested in the partners jointly, or in one or 
more in trust for all, and the admission, retirement, 
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death, or bankruptcy of a member generally involves 
some dealing by conveyance or otherwise with the 
property: this is inconvenient, besides causing expense. 
But in the case of a company this multiplicity of con¬ 
veyances is avoided. The property is vested in the 
company as a body corporate, and no changes of indi¬ 
vidual membership affect the title. The property, how¬ 
ever shareholders may come and go, remains vested 
in the company, and the company can convey, assign, 
mortgage, or deal with it irrespecti ve of these mutations. 

5. As regards Contracts. 

A company has many advantages in respect of con¬ 
tracts. 

For example: Contracts with a partnership are in law 
regarded as contracts with the members of it, for the 
partnership lias not in law any separate existence; 
accordingly, if a partner dies, retires, or becomes 
lunatic or bankrupt, or if a new partner is admitted, 
difficulties ami inconveniences may ensue, and releases, 
assignments, powers of attorney, and indemnities may 
be requisite. But a company, being a body corporate, 
can sue and be sued on contracts made with it, notwith¬ 
standing any alterations among its shareholders. Again, 
where a continuing guarantee is given to a firm {e,g., 
that goods supplied shall be paid for), any alteration in 
the firm will primd facie put an end to the guarantee as 
to goods subsequently supplied. Not so in the case of 
a company. 

A company has also the great advantage of being 
able to contract with its shareholders, and to sue and 
be sued on such contracts. Thus, if a shareholder 
is indebted to a company for money lent, or in respect 
of a call made on his shares, the company can sue for 
the recovery without difficulty. Conversely, if a share¬ 
holder lends money to the company, he can sue for 
it and enforce any security given him by the company, 
just as if he were not a shareholder; and should the 
company fail, he can prove for the money lent in com¬ 
petition with the outside creditors. But a firm has no 
such independent status, and great difficulties and in- 
oonveniences arise in seeking to enforce contracts between 
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the members of a partnership in connection with the 
business of the firm; while, should the firm become 
insolvent a member of it is (except under very special 
circumstances) disentitled to prove in competition with 
the outside creditors of the firm. They must first be 
paid in full before he can get anything. 

6 . As regards Admissions. 

The admission of a new partner generally involves 
the preparation of a special deed of covenant, some¬ 
times of an entirely new deed of partnership; besides 
accounts, valuations, &c., it may entail endless com¬ 
plications in respect of liability to old creditors or exist¬ 
ing contracts. lint in the case of li company the 
transaction is of the simplest character. If the new 
shareholder is to bring in capital fin ordinary parlance, 
subscribe for shares), he takes shares in the company 
to the amount agreed on, is entered in the register, 
and thereupon the transaction is complete. Where he 
is not to bring in new capital but is to take the place 
of some existing member, tlie latter signs a transfer of 
his shares to the new member, who pays him the pur¬ 
chase-money, the transfer is registered, and the trans¬ 
action is complete. 

7. As regards Retirement . 

Where a member of a partnership retires, the concern 
is more or less dislocated, the capital pro tanto reduced, 
and the rights of all the parties affected. The retiring 
partner still remains liable for the existing debts and 
obligations of the partnership, and must rely on the 
covenant of the continuing partners to indemnify him : 
if that covenant is not performed, he may have to pay 
the creditors or become bankrupt, even though years 
may have passed since his retirement. The retiring 
member may even become liable for subsequent debts 
of the firm, unless his retirement is advertised in the 
Gazette , and, as regards existing customers, notified by 
individual circular. 

But in the case of a company the retirement of a 
shareholder is effected without difficulty. He signs a 
transfer to the person who takes his place; this is 
registered, and the transaction is complete. There is no 
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need to give notice in tie Gazette, or by circular or other¬ 
wise; and the retiring member is entirely freed from the 
debts and liabilities of the company, with this exception : 
that if within one year after his retirement the company 
is wound up, and any debts or liabilities contracted 
before his retirement remain, which the existing share¬ 
holders have not the means to pay, he may be called on 
to contribute to the payment of the same, but only to the 
extent (if any) of the capital remaining unpaid on the 
shares formerly held by him. Accordingly, if his shares 
were fully paid up, he is not even for a year under any 
liability; so, too, he is under no liability where his 
shares were not fully paid up when he transferred them, 
but were subsequently paid up by the transferee. 

8 . As regards Sale , Mortgage , and Settlement of Shares. 

The sale of a share in an ordinary partnership dis¬ 
solves it, and to mortgage or settle shares in such a 
partnership involves very serious difficulties, and is 
likely to give rise to litigation and dispute. But shares 
in a company can be readily sold, mortgaged, charged, 
settled, bequeathed, or otherwise dealt with, subject to 
the restrictions contained in the articles. Thus in the 
case of a mortgage the shares can be transferred to 
the mortgagee subject to redemption, and with autho¬ 
rity to sell, in certain events, or an equitable security 
can be effected by signing a blank transfer of the shares 
and depositing them, together with the certificates and 
a memorandum of charge, with the mortgagee, and 
giving notice to the company. 

In the case of a settlement the shares can be trans¬ 
ferred to trustees, or the settlor can execute a declara¬ 
tion of trust 

It will thus be seen that the conversion of a trading 
concern into a company, while it gives protection to the 
partners by limited liability and permanence to the 
business by incorporation, supplies, also, a simple and 
effective machinery for dealing with all the interests of 
the partners, thereby rendering them more convertible 
and easy of realization, and proportionately enhancing 
their value and the value of the business. 
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9. Admission of Employees to share Profits . 

The appropriation of some share of the profits of 
a concern to the employees therein is well calculated 
to promote its success. But in the case of a 
partnership it is not easy to grant anything but a 
precarious right to share profits, unless the employees 
are admitted to the partnership, a thing which may be 
open to grave objection. In a company, however, 
there is no such difficulty or objection. The schemes 
commonly adopted are to give the employees a special 
class of “ employees 5 shares, 5 * or to allow them to take up 
shares on favourable terms, or to vest shares in trustees, 
who are to receive the dividends and distribute them 
among the employees, or accumulate them for their 
benefit. Another scheme is to establish a participation 
fund and to notify that at the end of each year a certain 
percentage (either specified or communicated in confi¬ 
dence to the auditor) of the surplus profits will be carried 
thereto; and, in such case, the employees are given 
participation certificates conferring a right to equal or 
varying shares in the fund subject to conditions. 
Sometimes all the employees are admitted to participate; 
in other cases only those who have been employed for 
at least two years or more; in other cases only the 
managers or heads of departments. 

As a general rule a company cannot give financial 
assistance of any kind for the purchase of its own shares, 
but a special exception is made in the case of a scheme 
by which trustees are empowered to buy shares for the 
benefit of employees of the company. The company 
can also lend money to persons in the employment of 
the company to enable them to buy fully-paid shares 
in the company for their personal benefit (s. 45). 

Borrowing Facilities. 

The facilities which a company has for borrowing 
unquestionably constitute another of the inducements 
to the formation of private companies. 

These facilities far exceed those of an individual or 
firm or even a limited partnership engaged in business. 
Such persons must, as a general rule, rely for accom- 
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modation on their bankers and friends, and they are 
by the Bills of Sale Acts in effect prevented from giving 
what is called a floating security. Not so a company 
registered in England. It can not only borrow in the 
the same way as an ordinary individual, but it can raise 
money by the issue of debentures or debenture stock 
charged by way of floating security on its undertaking as 
a going concern; and this class of investment is one 
highly attractive to lend ora, for it affords them a large 
measure of protection without hindrance to the carrying 
on and development of the business, and it is market¬ 
able and easily transferred. Further, by means of 
debentures and debenture stock, the company is enabled 
to open its doors indirectly to the great army of small 
investors. For although a private company may not 
invite the public to subscribe for its debentures or 
debenture stock, it can dispose of them privately, and 
the purchasers can, if they choose, re-sell to the public. 
It has been and is by no means uncommon for a business 
to be converted into a company solely foT the purpose of 
placing itself in a position to raise money by the issue 
of debentures or debenture stock. 

This power of giving security by means of a floating 
charge on its undertaking iB restricted to companies 
and is a real advantage which a company has over a 
private trader or a firm. 

Again, a company can raise money on the security of 
its uncalled capital. 


Further Capital, 

Another inducement to conversion which very com¬ 
monly operates is that the business is likely to require the 
introduction of additional capital, and the knowledge that 
a private company has far greater facilities for securing 
such additional capital than an unconverted concern. 
Capital in many cases is the life-blood of a concern, and 
it is always a great misfortune where the development 
of a concern is arrested or retarded by want of capital. 

Capital may be wanted to enable the parties interested 
to enlarge and extend the works ; to buy, manufacture, 
and hold larger stocks ; to buy in the cheapest market 
for cash; to make a large capital outlay in the way of 
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advertisements ; to replace and clear off bank and other 
advances; to open and establish branches; to buy up 
other concerns ; to lend money to customers with a view 
to tying their trade ; to pay out a retiring or deceased 
partner ; and for many other purposes. 

By converting the concern into a private company, 
the parties are at once placed in a position, by issuing 
preference shares, debentures or debenture stock, or by 
mortgaging the uncalled capital, to raise additional 
capital on the most favourable terms. The Act of 1929 
affords facilities for the issue of redeemable preference 
shares. 

And if the restrictions on the number of members or 
on issuing ail invitation to the public for subscriptions 
are found inconvenient it is easy at any time to convert 
the company into a public company. 

Utilisation of Extraordinary Management Capacity. 

Moreover, it sometimes happens that a man engaged in 
business develops extraordinary management capacities. 
Perhaps he has established and built up the business 
either alone or with partners, ot he may merely have 
worked up the business. In the result his experience and 
judgment may have become remarkable, and his capacity 
for organisation and management exceptional. He 
may be possessed of great energy, courage and deter¬ 
mination, and with the power to inspire others with 
unbounded confidence in his capacity. A man of this 
kind may be able with ease to manage directly, or by 
means of skilled subordinates selected by himself, not 
only the original business but a business of ten times its 
magnitude, and both he and his friends and supporters 
may be fully cognisant of the fact. That such a man 
should remain simply managing a comparatively small 
business amounts to a great waste of ability. By con¬ 
verting the concern into a private company, full scope 
may be afforded for his remarkable powers, The com¬ 
pany may take over the existing concern, and with the 
assistance of further capital contributed willingly by 
those who know and feel confidence in the manager’s 
ability, prudent developments may be made, and new 
branches established in different places, and other con¬ 
cerns may be acquired. Thus, before very long a great 
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business may be built up worthy and capable of absorb¬ 
ing the attention of such a competent manager, assisted 
by other directors working in harmony with him. Men 
of this calibre are not to be found every day, but, when 
found and supported by capital, they are capable of 
achieving the very highest success in commercial under¬ 
takings. 

Combinations and Amalgamations. 

Another inducement to conversion consists in the 
facilities offered by corporate existence for co-operation, 
reciprocal concession, and joint purse arrangements. 
Thus, three or four firms may be carrying on a similar 
class of business and be on friendly terms, and yet be 
engaged in competition. Each employs a separate Bet 
of travellers, and each has to incur various expenses 
which might be largely reduced if the firms worked 
together. In such cases it is very common to convert 
the firms into a single company, dividing the capital in 
proportion to the value of the several undertakings, and 
making the members of the firms or some of them 
directors of the company. In adopting such a course 
there should be a largo saving in working expenses, 
and the combination may endow the united concern with 
capacities for development and profit far exceeding 
those possessed by the individual firms. Sometimes a 
number of firms prefer not actually to amalgamate but 
to convert each into a separate company with its own 
separate capital, and then all can enter into an agree¬ 
ment to pool their profits and divide them in certain 
specified proportions, or to offer to one another special 
advantages and privileges which, in the result, will 
tend to the common benefit. 

Facilities for subsequent Conversion into a PubliG 
Company. 

A private company can at any time be converted into 
a public company. As things stand the conversion can 
be effected (1) by selling to a new company which comes 
out as a public company, or (2) by bringing the public 
into the existing private company. In the latter case 
it is necessary to alter the articles so far as they restrict 
the transfer of shares and limit the number of members 



20 INDUCEMENTS TO THE FORMATION OF 

and prohibit any invitation to the public to subscribe, 
and further the company must deliver to the Registrar 
of Companies a prospectus or a statement in lieu of 
prospectus specially adapted for this purpose (s. 27). 

In some cases a sale to a new company is the best 
mode. For example, the shareholders in the private 
company may want to capitalize the concern at a higher 
figure; the paid-up capital may stand at £100,000, and 
yet, looking to the growth of the assets and the dividends 
paid in past years, the undertaking may be worth three 
times the amount, and accordingly the shareholders may 
like to sell for £300,000, taking £100,000 in the Bhape 
of paid-up shares and £200,000 in cash, the public 
providing this cash by taking up shares. 

In many cases, however, the conversion of a private 
company into a public company is effected without the 
formation of a new company, namely, by proceeding 
as set out above. The first thing is to alter the articles 
by striking out the clause limiting the number of members 
to fifty, and by cancelling any other clauses inconsistent 
with the scheme of a public company, e.g., the clauses 
fettering the transfer or transmission of shares, and the 
clauses prohibiting an invitation to the public. Then a 
copy of the special resolution has to be delivered to the 
Registrar of Companies, and also a prospectus or a 
statement in lieu of prospectus containing the particulars 
set out in the Third Schedule to the Act of 1929. 

Limited Agency of Directors. 

Another and a very strong inducement to the forma¬ 
tion of private companies is, that persons trading as a 
comp an)' can effectually restrict the powers of the acting 
partners, i.e. f of the directors. 

In the case of an ordinary trading partnership every 
partner is, in contemplation of law 7 , the unlimited agent 
of every other partner in every matter coming within 
the scope of the partnership business. Thus, every 
partner may pledge and sell the partnership property, 
may buy goods on account of the partnership, may 
borrow money, contract debts, and pay debts on account 
of the partnership, may draw, make, sign, indorse, 
accept, transfer, negotiate, and procure to be discounted 
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promissory notes, bills of exohange, and other negoti¬ 
able paper, in the name and on account of the part¬ 
nership. 

And this perilous general agency of partners cannot, 
except as provided by the Limited Partnership Act, 1907, 
as has been already pointed out, be limited by agreement 
between the partners so as to bind outsiders. Accord¬ 
ingly a person dealing with a partner is entitled, unless 
ho has express notice to the contrary, to assume that 
the partner has the usual powers. Thus, suppose the 
articles of partnership provide that one of the partners 
shall not be entitled to accept bills in the name of the 
firm; a bill accepted by him in the name of the firm 
will nevertheless be valid unless the person taking it 
knew that he was not entitled to accept it, and even 
then a bond fide indorsee gets a good title. 

A member of a trading firm is, therefore, at the mercy 
of his partners, just as they are at his mercy. If one 
member of a firm proves dishonest or imprudent, he 
has it in his power to involve his partners in liabilities 
unlimited in amount. Partnership, in other words, iB 
essentially based on mutual confidence, and there is no 
security that such confidence will not be abused. 

But the directors of a company are in a very different 
position. They are special agents, and have only such 
powers as are given to them by the articles of association 
or other regulations of the company; and the contents 
of these articles everyone dealing with a company is 
presumed to know. So, if the articles say that every 
contract of a certain kind, e.g. t a negotiable instrument 
or a mortgage, must be signed by at least three directors, 
the person dealing with the company must see that 
three directors sign, otherwise the instrument or security 
will be invalid. The power of thus effectually limiting 
the authority of the acting partners is of great value 
as a safeguard, and constitutes one of the advantages 
which a company has over a partnership. 

Simplicity of Arrangement 

In the case of a partnership, particularly if the arrange¬ 
ments are special, the preparation of the articles of 
partnership involves very careful consideration, and, 
consequently, considerable delay, and in the result a 
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document is produced in the most admired style of the 
conveyancer’s cabalistic art, which, in all probability, 
if not bewildering, is barely intelligible to the partners ; 
whereas, in the case of a private company, the memo¬ 
randum and articles are short and simple and readily 
understood by anyone. Matters which in a deed of 
partnership involve elaborate provisions can be easily 
dealt with in articles of association, and the reason is 
that a company being an independent entity the legal 
relations between the company and its creditors or the 
company and its shareholders are incomparably simpler 
and work more smoothly. Yet a company remains in 
substance, though not in point of law, simply a statutory 
partnership, and endued with all the advantages of a 
partnership. As Lord Greene has said, “ Private 
companies from the business and personal point of view 
are much more analogous to partnerships than to public 
corporations.’ * 

Adjuslmeni of War-Time Liabilities. 

The Legislature has granted to private companies, but 
not to any other body corporate, the privilege of taking 
advantage of the Liabilities (War-Time Adjustment) 
Acts, 1941 and 1944. Under these Acts, a private 
company which is in financial difficulties owing to war 
circumstances may enter into a scheme of arrangement 
with its creditors to enable it to carry on its business or to 
preserve it or recover it when circumstances permit. 
The scheme, to be binding, must be approved by the 
liabilities adjustment officer, and may be entered into 
with the consent of the whole or the majority of the 
company’s creditors. It may provide for the composition 
of debts, the postponement of payment of debts, the 
assignment and charging of any of the company’s 
property in favour of creditors, the management of the 
company’s business and may, with the assent of the 
other parties, vary the terms of any lease, debentures 
or contract to which the company is a party. The 
scheme, when approved, must be registered. 

When the necessary consents of the creditors are not 
obtained, or if the company prefers it, an application 
can be made to the Court for a liabilities adjustment 
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order. This order can only be obtained when, owing 
to war circumstances, the company (a) cannot pay its 
debts or, if it paid them, could not meet any future 
liabilities already incurred, or (6) if it was required to 
pay its accrued debts and to meet such future liabilities 
it would not have sufficient resources to enable it to 
preserve or recover its business. The Court can only make 
the order if satisfied that the principal object of the 
company is to carry on business for profit and that the 
object of the application is to enable the company to 
carry on or recover that business. In considering whether 
to make the order, the Court has regard to the constitution 
and history of the company and the means of its members 
and officers. The order deals with the payment of the 
company's debts, either in full or to the extent specified, 
and may reduce the rent of premises retained by the 
company, regulate the exercise by the debenture holders 
of their rights, rescind contracts and generally deal 
with the company’s liabilities. On payment of the 
debts and compliance with the terms of the order, the 
Court will make an order of discharge, and thereupon 
the company will be discharged from all debts provable 
in the proceedings. 

A special resolution of the company must be passed 
before application is made for a liabilities adjustment 
order or for the approval of a scheme. 

Death Duties. 

Conversion affords some facilities for the working out 
of plans for avoiding or minimising as far as practicable 
the heavy death duties now imposed. A brief outline 
of the position is given in Chapter 10. When a company 
is under the control of not more than five persons, the 
Finance Act, 1940, ss. 46—59, makes it almost impossible 
to avoid these duties. 


Sur- Tax . 

A company docs not pay sur-tax, but when a company 
is under the control of not more than five persons, the 
undistributed profits may be subjected to sur-tax. (See 
Chapter 10.) 
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Eslate Companies. 

In spite of the stringent provisions of recent Finance 
Acts, there are still some advantages to be obtained 
in respect of sur-tax and death duties, by converting a 
landed estate into a private company. 

Where a father as tenant for fife and a son join in 
forming the company, the advantages are almost entirely 
but not quite completely destroyed by the Finance Act, 
1940. But where before the company is formed the 
land is held by a person absolutely entitled, a few 
advantages still remain, especially where a father is 
prepared to hand over substantial blocks of shares to 
his children by way of providing them with an income 
of their own instead of a voluntary allowance from him. 
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OASES FOE PHJVATE COMPANIES. 

It will be convenient, before proceeding further, to give 
some instances of the many cases in which private com¬ 
panies are commonly formed. 

And, first, as to cases of conversion, that is to say, 
where an existing business is to be turned into a 
company— 

1. A firm consists of several members, each of whom 
has laid by somB private means which he is desi¬ 
rous of freeing from the risk of trade. To effect this 
they convert the business into a private company, they 
become the sole directors of the company, and they 
receive paid-up shares in substitution for their interests 
in the business. Henceforth their assets outside the 
business are free from risk. 

2. An individual, or a firm, is engaged in a business 
of a profitable but speculative character, out of the 
profits of which he or they can make savings. It is 
desired to place these savings beyond the reach of 
danger from the business collapsing. Accordingly the 
business 1 b converted into a private company, and the 
savings are thus freed. 

3. A firm consists of several members, one of whom 
lb entitled to the greater part of the capital, and also to 
private means. He is disposed to retire on the foitune 
he has accumulated. If his liability could be limited, 
he would he willing to leave part of liis capital in the 
business, and gradually to assume the position of a 
deeping partner, but he wishes, at any rate for some 
rears, to retain a right to take part in the management. 
The only way in which this can be effected is by con- 

2 
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verting the business into a company, and it is accordingly 
done. 

4 . A man desires to leave his business to trustees, 
in order that it may be carried on for the benefit of his 
family until his sons attain the age of twenty-one years. 
He finds that the persons whom he wishes to appoint 
trustees object to undertake a trust which will expose 
them to unlimited liability, and may prove ruinous. 
Accordingly, he converts the concern into a private 
company, and the difficulty iB removed. 

5. The owner of a profitable business dies. There 
are competent managers, but the owner’s sons are not 
inclined to devote themselves to the concern, yet at the 
same time are unwilling to incur the unlimited liability 
involved in carrying it on through managers. Accor¬ 
dingly, they convert it into a private company. 

6. Another example is given by the late Sir George 
Jesael, M.K. “ A man dies, leaving his property to 
three or four sons. He is the senior partner in a con¬ 
cern. If the capital were taken out, the concern would 
be ruined. The junior partners cannot go on ; they 
say to the children who are not in the business, and 
who have succeeded to large fortunes, 4 If you shut 
up the business you will lose a great deal; let us 
form it into a limited company, which will enable you 
gradually to draw out of the concern, and, in the mean¬ 
time, it can go on as usual.’ I have known that done 
with great success.” 

7. A capitalist is willing to supply a trader, or a 
trading firm, in whom he has confidence, with additional 
capital in consideration of a share of the profits, but 
does not wish to incur the liabilities of partnership 
nr the risks incident to a .so-called limited partnership. 
He therefore stipulates that the business shall be con¬ 
verted into a company. He will then bring in the 
additional capital by taking shares in the company to 
the amount agreed on, and paying for the same in cash. 
In such a case it is very common for the capitalist to 
stipulate also that he or his nominee Bhall be one of 
the directors for a term of years, and sometimes that 
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tlie shares to be allotted to him shall be preference 
shares. 

8. A., 11., and 0. are trading in partnership as ship' 
owners, and are entitled to several steamships or other 
vessels. By the negligence, misconduct, or imprudence 
of their servants, they may be involved in litigation 
and personal responsibilities of the most onerous cha¬ 
racter, e.g in respect of loss of life, of damage to other 
ships or to merchandise, caused by collision or other¬ 
wise. They desire to get rid of all personal liability, 
and to throw upon each vessel the liabilities incurred 
by or in respect thereof. Accordingly, each ship, with 
the business connected therewith, is converted into a 
private company, and the members of the firm become 
managers of the company. Thenceforth each company 
keeps its own assets and must boar its own liabilities. 


9. A., B., and (j. are entitled to a valuable business. 
By reason of a temporary lock-up of funds or other mis¬ 
fortune they find it necessary to consult their principal 
creditors. Bankruptcy, with its costly officialism am] 
commercial discredit, would bedisastrous to all concerned, 
and more especially to the creditors. Accordingly, the 
concern is converted into a company. Thesmallercreditors 
are paid off in full in cash, while the principal creditors 
all take debentures for their debts, and are given para¬ 
mount control in the management of the company. 
The concern is put on its legs again, as and when 
practicable the debentures are clearod off, and meantime 
the creditors have the fullest security that it iB possible 
to give them, and are able in fact to manage their own 
affairs and protect their own interests quite as well, if 
not better, than under that species of arrangement 
known as an inspectorship deed. 

10. A. and B. have for many years had the exclusive 
sale in England of a commodity manufactured abroad 
by C. and D. Each firm has made largo profits, and 
they are disposed to combine their interests. Accord¬ 
ingly, they convert the two concerns into a company, 
and get shares in the company in proportion to their 
average profits during the last live years 

2 ( 2 ) 
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11. A. B. is a builder: he has taken land and erected 
large numbers of houses. Of these he has sold some, 
but the bulk he has let and then mortgaged. After 
paying the ground rents and interest on the mortgages, 
the speculation returns a considerable margin of proiit; 
but A. B.’s interest is not easily dealt with, and his 
property, represented by the equities of redemption, is 
locked up. He wishes to facilitate the realization of 
hiB interest, and to get Borne marketable equivalent. 
Accordingly, he vests the property in a private company, 
and receives in exchange debentures and paid-up shares. 
These he can sell or pledge as he may think fit, being 
securities much more readily of course dealt with than 
equities of redemption. 


12. A. B. is a manufacturer. He has a profitable 
business, which is mainly worked by a number of ex¬ 
perienced departmental managers, He wishes to be 
bought out by them, but they have little capital. 
Accordingly, the concern is made over to a private 
company in consideration of the whole of the ordinary 
shares; and he enters into an agreement with the 
managers providing that, to the extent of the profits 
of each year in excess of, say, 5 per cent., he will make 
over a corresponding amount of his paid-up shares to 
the managers. Thus in the course of some years they 
will, if the concern is worked successfully, obtain the 
whole or the greater part of the shares. Sometimes 
provision is made for annulling the agreement if the 
profits do not keep up to a minimum figure. 


13. A., B., and C. are carrying on business in a foreign 
country, of which they are subjects. They have, or 
want to have, a branch or agency in England to sell 
goods manufactured by them abroad, and to buy raw 
material and take orders. They find that they aTe, or 
will he, chargeable with English income-tax on their 
profits whether made here or abroad. To avoid this 
they convert the English branch or agency into a 
private company and by re-arrangement of system 
thenceforth only pay on the profits of that branch or 
agency. 
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14. A foreign company finds that in order to maintain 
its English patents it must manufacture goods in 
England, and build up or acquire works for that pur¬ 
pose, but it rather dreads the consequent risks, to say 
nothing of income-tax. Accordingly it forms a private 
company here and works through that, and thus limits 
its risks and liabilities as much as it chooses. 

The above are all cases of conversion, but great num¬ 
bers of private companies are formed to establish some 
new business ox carry out some special operation, or 
transaction, or adventure. 

The following are examples:— 

16. A. is the tenant for life of a landed estate, and B. 
his son is the tenant in tail in remainder. B. has 
recently come of age. The estate is capable of being 
utilised for building purposes ; it iB subject to mortgages 
for large amounts carrying interest at different rates 
and liable to be called in on comparatively short notice. 
It is desirable to consolidate these and to facilitate 
future operations. Accordingly the estate is vested in 
a company : the company issues debentures or debenture 
stock, with which, or with the proceeds of which, all the 
mortgages are cleared off and the requisite working 
capital is provided ; and the father and the son receive 
paid-up shares in the company, which, as to part, ore 
made over to the son absolutely, and, aB to the residue, 
are settled on the father for life, and afterwards on the 
Bon absolutely. In the result the complication of a 
series of mortgages is got rid of, and there is one 
permanent charge at a moderate rate of interest, and 
there is ample capital to develop the estate and turn it 
to the best account, and future dealings and operations 
are greatly facilitated. 

16. A., B., and C. desire to start a newspaper, or to 
supply a village or town with waterworks, or to build a 
theatre or a town hall, or to acquire and work a build¬ 
ing estate, or to provide a race-course or a cricket 
ground or swimming baths, or to erect some fiats, or 
some workmen’s dwellings; but they do not wish to 
incur unlimited liability. Accordingly they register a 
private company and take up shares thereof to the 
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extent of the capital which they are disposed to embark. 
Each of the subscribers becomes a director, and further 
funds, if wanted, are raised by the issue of further 
shares ur of debentures. 

17. A,, B., and C. desire to purchase and work a 
ship, and place it under the management of a particular 
firm in whom they have confidence; but they are not 
prepared to incur the serious responsibility attaching to 
the ownership of a ship hy individuals. Accordingly 
they form a private company, in which they take up 
shares so far as may be necessary to provide the pur¬ 
chase-money for the ship. The company then acquires 
the ship, and the firm are appointed agents for its 
management. 

IB. A., B., and C. desire to establish a manufacturing 
or commercial business. Each has some capital, but 
one of them does not relish the notion of unlimited 
liability. Accordingly it is agreed that instead of going 
into partnership they shall form a private company 
and cany on the business on that footing, each contri¬ 
buting his portion of the capital, and taking part in the 
management. 

19. A. is a public contractor with great resources and 
reputation. B. and 0. are competent and trustworthy 
contractors, but with limited means. They are anxious 
to undertake some contract and apply to A. for assist¬ 
ance, offering him a large share in the profits if ho will 
contribute a certain portion of the needed capital, and 
give his advice and assistance. A. is not prepared to go 
into partnership with those gentlemen, aud thus place 
his great fortune at the mercy of their business capa¬ 
city, and accordingly he stipulates for the formation 
of a private company to carry through the transaction, 
and offers to subscribe for shares therein, B. arid C. 
undertaking the active management of the business, 
whilst A, takes such part in the management as he 
thinks fit. 

20. A. has a patent for an invention, hut no capital. 
The utility of the invention is fairly obvious; but it 
requires to be more thoroughly tested, and expense 
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must be incurred in so testing it, and also in obtaining 
foreign patents, and perhaps in floating a company to 
purchase tlie patent rights. B., C., and I). agree to 
form a private company which shall find the requisite 
funds. The patent rights are made over to the com¬ 
pany on the footing that A. shall have, say, one-third 
of the shares free, that is, fully paid, and that the 
other subscribers shall pa} T up their shares in cash. 
The capital of the company is fixed accordingly, say, at 
£3,000 in £100 Bliares. The invention is tested, and, if 
found satisfactory, foreign patents are obtained, and the 
public company is formed and floated. The patents are 
re-sold to that company at a profit, and the net proceeds 
of sale are divided rateably amongst the members of the 
private company, which is then dissolved. 

21. C, has obtained in America or in one of the 
Colonies an option or contract to purchase some mining 
property. Money is wanted to send out an independent 
expert, and, perhaps, to work the property to a limited 
extent, and thuB prove its capabilities. C. places his 
option or contract and knowledge at the disposal of a 
private company in consideration of shares in the com¬ 
pany. The company then obtains the necessary reports, 
works the property sufficiently to ascertain its value or 
practicability, and re-sells it at a profit, either to some 
company formed for the purpose of acquiring it or to 
anyone who is willing to buy it on satisfactory terms. 

22. A. has a going business which requires immediate 
financial assistance. For certain reasons it is not prac¬ 
ticable to convert the business at once into a company, 
and go to the public, and, accordingly, a private com¬ 
pany is formed to find the requisite funds in considera¬ 
tion of a share in the business and the power to 
dispose of it. The company takes over the business, 
sots the concern on its logs, and then, on a favourable 
opportunity, disposes of it on the best terms obtainable. 

23. The prospects of some company are likely to be 
damaged by hostile attacks and fictitious sales of its 
shares. A., B., and O., and others who are interested 
in the company, and desire to resist these attacks, form 
a private company to buy up all shares offered for sale, 
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and to hold the same for a limited period, and then 
re-sell on the best terms obtainable. 

24. Some mercantile commodity is likely to rise in 
yalue. A private company is formed to acquire and 
hold a large stock of it and to re-sell when the rise has 
taken place. 

25. A company is about to be brought out, but con¬ 
siderable preliminary expenses will have to be incurred 
in advertising, legal charges, fees to brokers, solicitors, 
and otherwise. A private company iB formed to find 
the requisite funds, the vendor agreeing to repay them 
with a bonus out of the purchase consideration which 
he is to obtain from the company. The company is then 
floated, and in due course the vendor pays off the 
private company’s advance and bonuB. 

26. It is desired by certain parties to apply to some 
government or authority for a concession, charter, or 
other special privilege. In order to obtain this, expense 
must be incurred, and the requisite funds can only be 
found by co-operation. Accordingly A., B., and C. and 
others form a private company. 

27. The members of a club wish to provide the club 
with suitable buildings. Accordingly, a private com¬ 
pany is formed, and the requisite funds are raised by 
the issue of shares and debentures, and the club pays 
a rent for the use of the buildings. 

26. An American or other foreign firm sells large 
quantities of its products in the United Kingdom. It 
deBireB to establish an agency here without incurring 
more than a limited liability. Accordingly, it forms a 

S rivate company here and appoints its agents to be 
irectors thereof. 

29. A., B., and C. are members of a theatrical com¬ 
pany, in receipt of a Balary of 51. a week. They wish 
to lease a theatre, manage it for themselves, and divide 
the profits. They form a private company, subscribe 
the capital as far as they are able in the ratio of their 
salaries, and raise the remainder on debentures. 
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30. The promoters are in touch with business formerly 
in the hands of Germans, e.g. } the manufacture of aniline 
dyes or of electrical apparatus, and will form a private 
company to take up and conduct the business. 

31. A public company desires to keep its business 
affairs as private as possible. It forms a number of 
subsidiary private companies, and its chief business 
then consists in holding the shares of those companies. 
In this way its accounts open to public inspection only 
show the income it receives from its subsidiary private 
companies and do not show any financial details of 
trading. 

32. A few persons are interested in a project (e.y., the 
promotion of a public company, or the acquisition of a 
concession or patent), for which funds will be wanted for 
a time. They form a private company and subscribe 
for say 50,000/. of shares, paying up 5 per cent., and 
the company raises any further money required by 
mortgage to its bankers of the uncalled capital. 

In the case of a private company it frequently happens 
that the parties who form it desire not to disclose at 
first its main purpose. Thus, suppose A., B., and C. 
wish to form a private company to send out an agent to 
acquire a concession for the construction of a particular 
railway, or for the purchase of mines in a particular 
district. If the objects clause of the company's memo¬ 
randum were expressly to state this object, the result 
might be to raise up rivals, and wreck the scheme by 
premature disclosure. This danger or inconvenience 
can, however, be readily avoided by expressing the 
objects of the company in general terms, tf.y., to acquire 
concessions for the construction of railways, tramways, 
docks, or harbourB, &c., and to carry on business as 
capitalists, concessionaires, bankers and promoters. Or 
again, if it is desired that the names of the capitalists 
who are finding the requisite funds should be kept in 
the background, their shares can be put in the names of 
trustees or nominees. 



34 


OBJECTIONS AND ANSWERS. 

A man who contemplates converting his business into a 
private company very commonly desires to discuss with 
his legal advisers the possible objections to the conver¬ 
sion, and the following is a specimen of the dialogue 
which sometimes takes place:— 

Question .— Will the conversion involve publication of 
balance-sheets and accounts, or the delivering of them to 
the Registrar of Companies ? That would be objection¬ 
able, for 1 have competitors, and I should not like them 
to see exactly how I Btand or how large my profits are. 

Answer. —No Bla h publication or filing is necessary ; 
you would have to deliver to the registrar annually a 
statement of the names and addresses of the share¬ 
holders, of the amount paid up on their shares, mid 
particulars of the company’s indebtedness on certain 
lands of charges (see Chapter IX); and you would 
have to keep a register of members and of mortgages, 
and, as to certain kinds, to deliver particulars to 
the Registrar for registration; and these ret urns and 
register would be open for public inspection; blit your 
balance-sheets and accounts, your profits ami losses, 
your reserves, your assets, your debts, and your lia¬ 
bilities, other than those so disclosed, would be quite 
private unless you chose to publish them. 

Q .—Shall I not by converting lose control over the 
business ? As things stand I can do as I choose, hut if 
I have a board of directors, how can I secure effective 
control ? May they not out-vote me ? 

A. —You can obtain and secure to yourself complete 
and effective control; you are not bound to have any 
other directors at all; you can be sole governing director 
for life with the widest powers of management; and, 
even if you have directors, the regulations can be so 
framed as to give you power to limit and restrict theix 
powers as you think fit, and at any moment to suspend 
or remove any director as you may think expedient 
Moreover, if you like, the regulations can provide that 
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you may resign and appoint a successor as governing 
director; and further, that if you die you may, by your 
will, appoint a successor, or, in default, that your 
executor may appoint your successor as governing 
director. Again, if you are one of several directors 
requiring special powers and protection, each can be 
given like powers. You have only to say what powers 
you desire, and we can frame the regulations so as to 
secure them to you. 

Q .—Shall I have to make all contracts under the seal 
of the company ? 

A .—No. In almost all cases you will be able to act 
without using the seal. Practical^, in the case of a 
company, it is only necessary to use the seal where in 
the case of an individual it would be necessary, «.y., 
where a deed has to be executed. If you give an order 
for the company, or make a contract on itB behalf, all 
you have to do is to sign it in your own name, adding 
afterwards, by means of a stomp or otherwise, the words- 
u for N-& Co., Limited.” 

C.—If I want to obtain the sanction of a general 
meeting of the shareholders to anything, will the ob¬ 
taining of such sanction involve much delay ? 

A .—No ; usually the regulations provide that seven 
days’ notice of a general meeting shall Vie given; but, 
if you desire, it is quite easy to provide that a shorter 
notice shall be sufficient, r.y., two days or three days; 
and it is also very common to provide that if all the 
members come together they may sanction a still shorter 
notice, a five minutes’ notice. 

Q .—Is there not some danger that the conversion 
would give rise to the suggestion that my business must 
be going down, and that I am converting in order to get 
out of it ? 

A ,—Assuming the business a sound one and in good 
repute, there is no danger of such a suggestion, for now 
not a week passes without many conversions of sound 
concerns into private companies, and the inducements to 
conversion are so great and so well known that the con¬ 
version of a good business into a private company is 
regarded as a natural and ordinary process, and as 
betokening the growing prosperity of the business 
rather than its decline. 
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Q .—Will I not be troubled with having to keep com¬ 
plicated accounts and to make complicated returns ? 

A. —No. The accounts you will have to keep will be 
no different from those which must be kept in respect 
of every business for income tax purposes; an annual 
return must be made (Chapter IX), but in the case of 
a private company this is quite a simple business. 

Q. —Is there any way in which I can prevent my sons, 
to whom 1 am going to give some shares, from trans¬ 
ferring to outsiders without my consent ? 

A. —Yes; we can provide in the regulations that you 
shall have an absolute discretion to refuse to register 
any transfer; or, put it another way, that no transfer 
shall be registered without your consent in writing. 

Q.—I contemplate transferring some of my shares 
to various friends, and I should like to leave them free 
to transfer, provided that they first offer the shares to 
me. Can I provide for this ? 

A. —Yes ; this can be provided for in the regulations. 
Indeed it is a very common thing in the case of private 
companies, but you will have to settle the mode of 
determining the price at which they are to be offered to 
you. Very commonly it is provided that the offer shall 
be made at the fair value, and so that if any difference 
arises the auditor shall certify what the fair value is. 

Q.—Suppose a member becomes bankrupt, can I get 
hold of his shares at the fair value ? 

A. —Yes ; this can be provided for. 

Q .—I am disposed to divide the capital into prefer¬ 
ence shares and ordinary shares, and the return on the 
ordinary shares would be larger than the return on the 
preference shares, and my notion is that those members 
who, as directors or otherwise, are actively engaged in 
the prosecution of the business should hold the ordinary 
Bhares, and that other people should only be entitled to 
hold preference shares. Can thiB be worked out ? 

A. —Yes ; this scheme has been adopted with success 
in a number of cases, and it can be provided that if a 
man ceases to be actively engaged in the business his 
shares shall become preference shares; and further, that 
where a man holding preference shares becomes ac- 
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lively engaged, Lis preference shares shall become 
ordinary shares. 

Q. —I should like to extend my business and feel that, 
when extended, it will make fairly large profits, but I 
will have to get the capital for the extension from my 
friends. I am willing to pay them a fairly high rate of 
interest, but I don’t want them to share in the profits. 
Can I get capital from them and repay it after a few years 
without having to issue debentures to them 1 

A>— Yes, you can do this by issuing preference shares 
to your friends and making them redeemable out of the 
company’s profits. 

Q.—-I am contemplating the distribution of a con¬ 
siderable number of my shares—perhaps the majority. 
Shall I not lose control at general meetings of the com¬ 
pany ? Will not the holders of these shares be able to 
out-vote me ? 

A. —No; if you like, we can provide that whilst you 
hold a specified proportion of the shares j^ou shall have 
two votes per share as against one vote per share con¬ 
ferred by the other shares. And there are various other 
modes by which we can Becure you the complete control 
at general meetings, if you think it necessary. 

Q.—Looking to the nature of my business and to the 
credit that I require, I am doubtful, although the assets 
amount to £ 80 , 000 , whether I can safely-convert upon 
the footing that all the shares would be paid-up shares. 
I should be willing to incur some continuing liability, 
say £20,000. Can this be worked out ? 

A — This can be readily worked out. You can take 
10,000 £10 shares as the price of your interest credited 
as paid up to the extent of £8 per share, and then, if 
needs be, a call can be made on you in respect of the 
£20,000 uncalled capital, 

Q ,—I may sometimes want to go abroad. Shall I be 
able to leave an authority with a friend or relation to 
act on my behalf as governing director, or director, in 
my absence ? 

A. —Yes ; this can easily be arranged. You can be 
empowered by the regulations to appoint some person 
to act on your behalf, either generally or for any speci¬ 
fied period. 
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PROCEDURE. 

We shall now proceed to describe the procedure to 
be adopted in the establishment of private companies 
whether of Class A. («.*,, those formed to acquire an 
existing business) or Class £. those formed to start 
a new business). First, as to Class A.:— 

1. Let us take a case of conversion. Where it is 
desired to convert a going business into a private 
company the first step is to ascertain the value of the 
business. To arrive at this a valuation will be made of 
the assets of the firm, including the goodwill, the stock- 
in-trade, business premises, moneys, bills, notes, and 
book and other debts due to the firm; and an account 
will be taken of thB debts and liabilities of the firm. 
The valuation and account are sometimes made and 
taken by the owner or owners, and sometimes by some 
person appointed by him or them. In most cases the 
valuation and account are not made or taken in a 
detailed manner, but the position is fairly estimated 
on the basis of the last balance-sheet. In the present 
case we will suppose that the partners come to the 
conclusion that the assets are worth £20,000, and 
that the debts and liabilities amount to £4,200, so that 
the net value of the business is £15,800. 

The next point is to settle the limit of liability which 
the partners desire to fix, for on this depends the most 
important term of the agreement. In most cases of 
conversion the owners of business concerns, whether sole 
owners or in partnership, desire to incur no personal 
liability to the creditors of the company; they are willing 
to hand over the business with its assets and liabilities 
to the company, but they desire, should the company be 
unsuccessful, not to be under any personal liability to 
pay its debts; they wish the remedy of the creditors of the 
company to be solely against the assets of the company 
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Where this is the desire of the parties, the conversion 
to give effect to it must he on the terms that the owner 
or owners shall receive the value of the business in 
shares issued as fully paid under a registered contract. 
Upon such shares there is no personal liability. They 
entitle the holder to votes and dividends, and all other 
rights of a shareholder, but no call can be made on him. 

Exceptionally, it may be desirable for the vendors to 
accept, in payment for their business, shares not fully 
paid up, but with some liability attaching. This will 
be the case when it is known that further capital is likely 
to be required in the near future, for example, for the 
extension of the business, and it is desired to ensure 
that the vendors contribute the additional capital 
rateably. Unless this is required, however, it is more 
convenient for the shares to be fully paid up and for 
the new capital to be raised by the issue of additional 
fully paid shares. 

2. When the company is formed to take over and 
complete a single transaction, the preliminary stops are 
of a similar character. Thus, suppose that the subject- 
matter of the transaction is a contract to erect an ex¬ 
hibition; the value of the contract will be ascertained, 
and the owners will receive paid-up or partly paid-up 
shares of corresponding value. 

Secondly, as to private companies of Class B. (supra, 
p. 38), i.e.j to establish or undertake some new business, 
enterprise or operation. 

In such cases the persons interested fix the amount of 
the capital of the company, and the amount to be 
contributed by them respectively; whether they are to 
pay up at once, or by instalments, and what property 
(if any) they are to make over to the company, ana for 
what consideration, and what will be their duties. 

When these matters have been settled, the next steps 
to be taken are:— 

(1) Prepare an agreement for the acquisition by the 

company of the business or property, 

(2) Prepare and sign the memorandum and articles of 

association. 
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(3) Register the company, by delivering the memo¬ 
randum and articles to the Registrar, producing 
the statutory declaration required by a. 15 (see 
p. 64) and paying the necessary fees and expenses. 

(4) Enter into the agreement referred to in stepl,above. 

The Agreement. 

The agreement should be prepared before, but cannot 
be entered into until after, the company is incorporated. 
Before incorporation the company does not exist, and 
therefore cannot be a party to an agreement. Again, 
as the company does not exist, no one can be a trustee 
or agent for it. Sometimes it is deemed expedient to 
have an agreement before the memorandum and articles 
are prepared, e.g., where there is reason to apprehend 
that a member of a firm who has assented to a conversion 
may change his mind unless bound by agreement at 
once. In such case the agreement will be made between 
the vendors and some person “ on behalf of the intended 
company,” and will recite the intention to form the 
company, and provide that the memorandum and articles 
shall be in a form already approved, or in such form as 
the vendors, or the majority of them, shall approve, and 
will define the terms of sale. Such a course, however, 
is not recommended, because (1) the company cannot, 
after incorporation, enforce the agreement; (2) the 
agreement is not binding on the company; (3) the 
company can only ratify or adopt the agreement with 
the consent of all the parties to it; and (4) the trustee or 
agent is personally liable under the agreement. 

If a draft agreement is prepared before incorporation, 
the first of the company’s objects will be expressed in 
the memorandum to be to enter into the agreement, 
and the articles will also empower the directors to 
enter into it. 

The following will give the reader some idea of the 
form of Buch a document in the case of a conversion:— 

Tide agreement is made the day of , 19 , between 
A., B., and C., all of (hereinafter called the vendors), of the 
one part, and A., B„ and Co., Limited (hereinafter called the com¬ 
pany). of the other part. Whereas the vendors have for some 
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years past carried on business as ironmongers at in 

partnership under the style or firm of “ A. f B., As Co.” And 
whereas the company has been formed under the Companies 
Act, 1929, with a capital of £16,000 divided into 16,000 shares 
of £1 each to acquire the said business. And whereas by clause 3 
of the articles of association of the company it is provided that 
the company shall enter into the agreement therein referred to 
being this agreement. Now therefore it is hereby agreed as 
follows:— 

1. The vendors shall sell, and the company shall purchase, first, 
the freehold and leasehold hereditaments specified in the schedule 
hereto; secondly, all the goodwill of the said business and all 
trade marks connected therewith; thirdly, all cash in hand 
and at the bank and all bills and notes of the vendor in connection 
with the said business; fourthly, all the book aud other debts 
due to the vendors in connection with the said business and the 
full benefit of all the securities for such debts; fifthly, the full 
benefit of all contracts and agreements to which the vendors are 
entitled in relation to the said business; and sixthly, the plant, 
machinery, furniture, stock-in-trade and effects to which the 
vendors are entitled in connection with the said business. 

2. Part of the consideration for the said sale shall be the sum 
of £15,800 which shall be paid and satisfied by the allotment to 
the vendors or their nominees of 15,800 fully paid up ordinary 
shares of £1 each in the capital of the company to be numbered 

3. As the residue of the consideration for the said sale the com* 
pany shall undertake, pay, satisfy , and discharge all the debts and 
liabilities of the vendors in relation to the said business, and shall 
indemnify the vendors and their respective heirs, executors, and 
administrators, estates and effects against all actions, claims, and 
demands in respect thereof. 

4. The said Bale shall be completed on the day of 

next, when the said shares shall be issued to the vendors. On or 
at any time after that day the vendors respectively will, upon the 
request and at the cost of the company, execute and do all such 
assurances and things as shall reasonably be required by the com¬ 
pany for vesting in it the property hereby agTeed to be sold, and 
giving to it the full benefit of this agreement. 

5. Subject as aforesaid the vendors shall, as from the date 
hereof, be deemed to be carrying on the business on the company's 
behalf, and shall account to and be indemnified by the company 
accordingly. 

6. The company shall accept, without investigation, such title 
as the vendors have to the property hereby agreed to be sold. 

7. The company Bhall cause this agreement to be duly delivered 
to the Registrar of Companies for registration pursuant to the 
Companies Act, 1929, s. 42, and in the case of Bhares allotted 
to the vendor’s nominees such further documents as together 
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with this Agreement will amount to a contract constituting the 
title of such nominees. 

As witness the hands of the vendors and the common seal of the 
company, the day and year first above written. 

Thk Schetttlb. 

(This will contain partkulara of the freehold and leasehold 
hereditaments.) 

In reference to the above agreement the following 
points should be noticed :— 

1. The agreement, it will be observed, is made between 
the members of the tirm and the company; accordingly 
it cannot be executed until after the company has been 
registered, because until then the company does not exist. 

2. In the form of agreement given above the business 
is BUppospd to belong to three persons, but the form can 
readily be adapted to a case where the business belongs 
to a single person, or to a firm consisting of a greater 
or less number of persons than three. 

3. Sometimes, instead of specifying part of the pro¬ 
perty transferred in the body of the agreement (clause 1), 
it is found more convenient to specify it all in the 
schedule. In such case clause 1 will provide for the sale 
and purchase of “the property specified in the schedule 
hereunder written,” and particulars will be giveu in the 
schedule. 

4. In Borne cases the sale does not include all the 
property of the firm. Part of the ready money, for 
instance, may be excluded, or some branch of the busi¬ 
ness, or Borne other item; indeed, the sale sometimes 
includes scarcely any property except the goodwill of 
the business, and possibly some pending contracts, or 
the business premises. If the vendors are carrying on 
two cognate businesses, e.y., bootmaking and saddlery, 
but converting only one of them, it may be desirable 
not to part with the exclusive right to the trade name. 

5. When the company takes over the liabilities of the 
business, ad valorem stamp duty is payable on the amount 
of the liabilities. If these liabilities are heavy, it will 
be better to leave the vendors to discharge them and to 
exclude from the sale to the company sufficient cash or 
other assets to enable; them to do so. 
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G. The shares agreed to be taken by the vendors in 
the above form are, it will be observed, fully paid up, 
the object being that the partners may be free from all 
liability to creditors of the company. Such creditors 
have their remedy against the assets, but none against 

A. , B., and C. personally. This freedom from liability, 
however, only applies to debts and liabilities incurred 
by the company subsequently to the conversion. As 
to the debts of the firm existing at the date of the sale, 
though as between the vendors and the company the 
latter is, by clause 3 of the agreement, bound to pay, 
yet the creditors still retain their right to call on A., 

B. , and C. to pay, and would no doubt enforce this right 
if the company failed to pay in due time. It may fairly 
be assumed, however, that the debts and liabilities 
taken over will in ordinary course of business be soon 
discharged by the company, or, at all events, A., B., 
and C. will be released by novation, that is, by the. 
creditors accepting the company as their debtor in 
substitution for A., B., and C. 

7. Sometimes the vendors determine to accept part 
payment in fully paid-up shares, and part in debentures 
or acceptances of the company. Or, again, it is some¬ 
times provided that the share of one partner (e.y., the 
wealthy partner who desires to withdraw) shall be paid 
for partly in shares, and partly in cash payable by in¬ 
stalments. Special cases of this kind must of course 
be specially provided for by the agreement. 

8. As to clause G of the agreement. Upon the con¬ 
version of a business into a private company it is almost 
always provided that the company shall accept the title 
of the vendors without investigation. 

9. Clause 7 of the agreement is a useful reminder that 
the contract must be registered within a mouth of 
allotment (s. 42). 

In the case of a private company of Class B. ( supra, 
p. 39), the agreement (if any) will provide for the transfer 
to the company of the concession, patent, or other pro¬ 
perty, or for the placing at the disposal of the company 
Df the services of some expert, or otherwise as the cir- 
mmstances may require. 
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The Memorandum of Association. 

Contemporaneously 'with the preparation of the draft 
agreement the memorandum and articles of association 
must be settled for the intended company. The memo¬ 
randum of association is one of the documents which 
must be registered in order to form a company. It has 
been aptly described as the '* charter” of the company. 
It has to state five things— 

1. The name of the company, with “limited ” as the 
last word of the name. 

2. Whether the registered office of the company is to 
be in England or Scotland. 

3. The objects of the company. 

4. A declaration that the liability of the members is 
limited. 

5. The amount of capital, and the shares into which 
it is divided. 

To take these seriatim , very briefly— 

Am to the Name. 

Any name* may be selected, provided that it does not 
resemble too closely the name of another registered 
company or established firm. 

Upon the conversion of a business into a private 
company, the style under which the business, prior to 
the conversion, has been carried on is usually adopted, 
with the addition of the word 11 limited,” in order to 
retain the goodwill attaching to the trade name. 

Thus, J. Smith and Company becomes J. Smith and 
Company, Limited, and Brown and Jones becomes 
Erown and Jones, Limited. But of course the name 
can be altered if thought fit. Sometimes the company 
is called by the name of the principal works of the 
owner of the business, e. y., The Padworth Ironworks, 
Limited. 

The following show some of the different classes of 
names which may be adopted:—Barber’s Patents, 
Limited, Burnham Club Buildings, Limited, The Alpha 
Syndicate, Limited, The Northern Corporation, Limited, 


• 11 Royal” or "imperial” and some other words are not 
allowed to be registered, except in special circumstances (s. 17). 
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The Duplex Association, Limited, Sailing Ship Carmen, 
limited, The Steamship Mogul, Limited, Jones Brothers 
(Barchester), Limited. 

At to the Registered Office. 

The office at which the documents relating to the 
formation of the company are to be registered depends 
on the intended situation of the registered office. If it 
is to be in England, the documents muBt be registered 
at the office of the Begistrar of Companies at Somerset 
House, Strand. If in Scotland, at Edinburgh. 

The situation of the registered office determines the 
system of law by which the company is to be governed, 
e.g. t if it is in England the company will be governed by 
English law. It does not in any way affect the area 
of the company’s business activities. 

At to the Objects of the Company. 

These are usually set out at considerable length, the 
first of them being to acquire the business which is 
being taken over from the vendors and to enter into 
the purchase agreement set out above. 

Great care has to be taken in stating the objects, for 
they cannot after the registration of the company be 
altered, except with the sanction of the Court, and then 
only in special cases. Thus, if a company is registered 
with a memorandum of association which states the object 
to be—“ To purchase and carry on the business of an 
ironmonger, now carried on at , by A.,” and it subse¬ 
quently becomes desirable to purchase a rival business, 
this cannot be done. To enable the company to make 
such a purchase the objects must include power “ to pur¬ 
chase any other business of a similar character.” In 
specifying the company’s objects the framers of the 
memorandum must therefore look forward and forecast 
as well as they can the probable or possible needs or 
opportunities of the future. As to the usual clauses 
inserted, see the author’s “ Company Precedents,” Part I. 

As to the Capital , 

This is generally, in the case of a private company, 
fixed at a sum slightly exceeding the aggregate amount 
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of the Bkares which under the agreement are to be 
Issued to the vendors. It is generally, for convenience, 
fixed in round numbers. In the above case, for instance 
(p. 41), the vendors are to take 15,800 shares = £15,800, 
and the capital is accordingly fixed at £16,000. There 
is no need to do this, however, unless the extra capital 
is actually required at once. The capital can be at any 
time increased with very little trouble, and to fix too 
high a capital is to incur unnecessary expense in stamp 
duty. 

If the members of the firm are two or more in 
number, the capital can, if desired, be fixed at the exact 
amount of the shares which they are to have, and these 
they may either subscribe the memorandum for or agree 
to take from the company in the usual way; but if 
they subscribe the memorandum for the shares, it will 
be necessary to express the agreement somewhat differ- 
ently, t.g. } by providing that the sale shall be for cash, 
which shall be satisfied by crediting as paid up the 
sharee subscribed for in the memorandum. If there 
is only one vendor there must be at least one extra 
share for the other person who subscribes the memo¬ 
randum. 

The other subscriber is only obliged to take one share, 
but of course he may, if the vendors consent, subscribe 
for a greater number. However, he is rarely given 
many shares, lest he should interfere in the management. 

Sometimes the capital is divided into preference and 
ordinary shares. This can be done either in the memo¬ 
randum or in the articles. If it is desired to ensure that 
the rights of the preference shareholders shall not be 
altered or weakened in any way, it is better to define 
them in the memorandum. When this is done, the 
rights cannot be altered except by a scheme of arrange¬ 
ment which must be sanctioned by the Court. As a 
rule, however, this method is too rigid and tends to 
hinder the company in adapting itself to meet altered 
financial and business circumstances. In most cases, 
therefore, the rights of the preference shareholders are 
defined in the articles of association. These rights are 
discussed below, p. 56. 
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The following are cases in which preference shares are 
sometimes stipulated for: (1) A wealthy member of a 
firm is desirous of retiring, but at the request of his 
partners agrees to leave part of his capital in the business. 
He, however, stipulates that the business shall be con¬ 
verted into a company, and that his share in the assets 
of the firm shall be paid for in preference shares. (2) A 
capitalist is willing to bring additional capital into 
a business. It is agreed that the business shall, in 
the first place, be converted into a company, and 
that he shall bring in the additional capital bv 
subscribing for preference shares. 

The memorandum of association in the case of a 
public company has to be subscribed, i.e., signed, by 
at least seven persons, but by s. I there need only be two 
subscribers in case of a private company, each of whom 
must take at least one share, and must write opposite 
his or her name the number of shares he or she takes. 
As a rule each subscriber only subscribes for one share, 
however many shares he intends to take up after the 
company is formed. The association of two persons is 
a statut ory condition precedent of incorporation. 

There is no legal qualification or disqualification for 
being a subscriber. Anyone may be a subscriber, even 
an infant, a bankrupt or an alien. The two subscribers are 
not required to be entirely independent or unconnected. 
They are very commonly relations or clerks of the owner 
or owners of the business. Sometimes the amount of 
the share is given as a present to the subscribers by the 
owner or owners of the business; sometimes the sub¬ 
scribers are nominees of the principal shareholders. 

The following is a specimen of a memorandum of 
association, containing some of the ordinary clauses. 
It will give the reader a general notion of the form 
such documents assume. 

Memokandum of Association of A., B., & Oo., Limited 

1. The name of the company is “ A,, B., & Co., Limited.” 

2. The registered office of the company will be situate in 
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3. The objects for which the company is established are— 

(a) To acquire and take over as a going concern and carry 
on thB business of now carried on by 

at under the style or firm of A., B., ft Co., 

and all or any of the assets and liabilities of the pro* 
prietors of that business in connection therewith and 
with a view thereto to enter into and carry into effect 
the agreement referred to in cl. 3 of the company's 
articles of association with or without modification. 

(J>) To carry on the business of an ironmonger in all its 
branches, and to buy, sell, and deal in hardware of all 
kinds. 

(r) To acquire and undertake all or any part of the business 
assets and liabilities of any person carrying on a business 
altogether or in part similar to that of this company. 

(d) To purchase, take on lease or in exchange, hire, or other¬ 
wise acquire any real and personal property, and any 
rights and privileges necessary or convenient for the 
purposes of the company, and, in particular, any land, 
buildings, easements, patents, licences, machinery, plant, 
and stock-in-trade. 

(*) To borrow or raise money by the issue of or upon 
debentures, debenture stock, or in such other manner 
and on such other securities as the company Bliall 
think fit. 

{/) To make, accept, indorse, and execute promissory notes, 
bills of exchange, and other negotiable instruments. 

{ff) To enter into any arrangement for sharing profits, union 
of interests, reciprocal concessions, or co-operation with 
any other company, partnership, or person, and to take, 
or otherwise acquire, shares in or debentures or debenture 
stock of any other company having objects altogether or 
in part similar to these objects. 

(h) To sell, improve, manage, develop, lease, mortgage, dis¬ 
pose of, turn to account, or otherwise deal with all or any 
part of the property and rights of the company. 

(«) To pay all expenses preliminary or incidental to the 
promotion of the company. 

(j) To sell or dispose of the undertaking of the company or 
any part thereof for such consideration as the company 
may think fit and in particular for shares debentures or 
securities of any other company having objects altogether 
or in part similar to those of this company. 

(it) To do all suoh other things as are incidental or conducive 
to the attainment of thfe above objects. 

It is hereby declared that each sub-clause of this clause Bliall 
be construed independently of the other sub-clauses hereof and 
that none of the objects mentioned in anv sub-clause shall be 



THE ME MO R AN HUM 0 F ASSOC1ATIO N 49 

deemed to be merely subsidiary to the objects mentioned in any 
other suh^olause. 

4. The liability of tho members is limited. 

5, The capital of the company is £ 16 , 000 , divided into 16,000 
shares of £1 each. 


We, the several persons whose names and addresses are sub¬ 
scribed, are desirous of being formed into a company in pursuance 
of this memorandum of association, and we respectively agree 
to take the number of shares iu the capital of the company set 
opposite our respective names. 


Names, Addresses, and Dascriptions of (Subscribers. 


Number of Shares 
taken by 
each Subscriber. 


A. , of 10, High Street, Middlemarcli, Ironmonger 1 

B. , of, &c.. 1 


Dated this 1st day of July, 19—. 

Witness to the n>x>ve signatures, 

William Clark*, 

14, Avenue Hoad, MiddlemarcL 
Solicitor. 


Tht Articles of Association. 

The articles of association of a company are the 
equivalent of the articles of partnership, and consist of 
a series of rules, agreed to by the members, for the 
regulation of the business of the company. They have 
to be printed and signed by each subscriber of the 
memorandum in the presence of a witness, and must 
be registered with the memorandum of association. 
To obtain registration as a private company, there 
must be articles especially to limit the number of 
members, restrict the transfer of shares, and prohibit 
tho issue of any invitation to the public to subscribe 
for shares or debentures (s. 26). The restriction on 
the right to transfer the shares must apply to all the 

3 
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shares and not merely to some of them. A common 
form is, “ The directors may decline to register any 
transfer of shares to a person of whom they do not 
approve.” When this form is used, the directors need 
give no reasons for their refusal. The articles must not 
permit the issue of share warrants. 

The Act provides that if no articles are registered, 
or so far as not excluded or modified by the registered 
articles, the regulations contained in Table A in the 
First Schedule to the Act shall be binding on the 
company and the members thereof. These regulations 
(commonly referred to as Table A) are a typical though 
not a model set of articles. In most cases a private 
company can adopt Table A with modifications. If, 
however, there are unusual features about the company 
which would necessitate a large numbeT of modifications 
in Table A, it is more convenient for the company to 
have its own set of articles. 

The articles contain such regulations as the persons 
engaged in the formation of the company deem to be 
most suitable and convenient. In the ease of a private 
company the articles generally commence with a clause 
either adopting Table A with modifications or excluding 
it and they then go on to provide that the directors 
shall forthwith affix the seal of the company to the 
agreement with the vendors of the business, and shall 
carry the same iuto effect. Then follows the article 
complying with s. 26 (above). The most important 
matters dealt with by the other articles are as follows:— 

Certificates , 

The company is bound to provide a share certificate 
for each shareholder (s. 67). The articles provide for 
the renewal of a certificate which is defaced, lost or 
destroyed on payment of Is. 

Calls. 

No calls can be made on shares fully paid up. Pro¬ 
vision is usually made that calls on partly paid up shares 
shall be made by the directors on 14 days’ notice. 
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Transfer of Shares. 

The transfer of shares must be restricted in the manner 
explained above (p. 49). Unless the articles otherwise 
provide, a shareholder has a right to transfer his shares 
to anyone he pleases, and he thus has the power of 
bringing into the company persons who may be 
insolvent, contentious, or otherwise objectionable. 

Accordingly it is necessary for the security of the 
company and to satisfy the requirements of the Companies 
Act, 1929, to control thiB right, and this is done in 
two ways. One is by giving a right of pre-emption to 
the other shareholders, the other by a power of veto, 
more or less stringent, on transfers. 

(1) Right of Pre-emption by Shareholders. 

Under this method it is common to provide that no 
share shall be transferred to a stranger so long as any 
member is willing to purchase it at the fair value; that 
a member desirous of transferring shall give notice to 
the company; that the company shall offer the shares 
to the other shareholders; that if within a certain 
period the company finds a purchaser, the shares shall 
be transferred to him; and that in case of difference 
the value shall be settled by arbitration, or shall be 
such a sum as the auditor certifies to be in his opinion 
the fair value. 

The rules as to how the shares are to be offered to the 
other shareholders vary considerably. They may pro¬ 
vide that the directors shall offer them either (a) to the 
shareholders in proportion to the shares already held 
by them, or ( b ) to the shareholders successively accord¬ 
ing to the number of the shares held by them, or (c) to 
some particular shareholder or shareholders, e.g., the 
original owner or owners of the business, or ( d) to the 
shareholders whose names are entered’ in a register in 
rotation, or (e) to the members successively in order 
settled by lot. 

The rules, again, as to the price to be paid, vary 
considerably. Instead of the fair value, it is sometimes 
provided that the price shall be a sum equal (a) to the 
“ current price ” fixed half-yearly by a general meeting 
3 (8) 
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or (5) to (say) ten times the average yearly dividend; or 
(c) to the amount paid up, with an addition proportioned 
to the average profits during a certain period, e.g. } the 
last three preceding years. Where the sale is to be at 
the lair value, it is sometimes provided that not more 
than, sav, ten per cent, beyond the amount paid up 
shall be awarded. 


(2) Right of Vetoing Transfers. 

In an ordinary partnership a new member can only 
be introduced by the consent of all the partners, and in 
a private company—whic h is only an incorporated part¬ 
nership—it is generally desirable to adopt an analogous 
rule. Accordingly it is sometimes provided that during 
a limited period, c.y., five years, no share shall be trans¬ 
ferred (a) without the consent of the holders of, say, 
three-fourths of the shares, or (6) without the consent 
of a particular person, e.y., the original owner of the 
business. It is not unusual to permit a transfer by a 
shareholder in favour of a son, daughter, husband, 
wife, brother, or nephew, or some of them, or of some 
other shareholder in the company. 

Frequently it is merely provided that the directors 
may refuse to register a transfer where they do not 
approve of the transferee, or do not consider him to be 
a desirable person to admit to membership. This is a 
convenient form which may generally be adopted, 
unless it is thought necessary to make special provision 
giving a right to transfer shares to the children or 
other relations of the shareholders. The terms of the 
transfer clauses must, of course, depend materially on 
the special circumstances. 


Transmission of Shares. 

Provision has also to be made for the death, or bank¬ 
ruptcy of the shareholders, 

As regards death. 

It is usually provided that the executorB or adminis¬ 
trators of a deceased shareholder may be registered as 
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the holders of his shares, or may transfer them. Accord¬ 
ingly, where a member dies, his personal representatives 
can deal with his shares as directed by his will (if any) 
or otherwise ab may be arranged: hut this right of 
transfer by executors is sometimes restricted; for 
instance, to sons, daughters, or widow of the testator or 
intestate, and it is provided that before a transfer can 
be made to any other person, the shares must first be 
offered to the shareholders as above (p. 51). Occa¬ 
sionally the company is empowered, within a limited 
period after the shareholder’s death, to require the 
representatives to sell to the company’s nominee at the 
fair value. But in general the personal representatives 
are not much fettered. 

As regards bankruptcy and liquidation. 

Where a shareholder becomes bankrupt, the law pro-, 
vides that the right to transfer his shares shall vest in 
the trustee, to the same extent as the bankrupt might 
have transferred them if lie had not been bankrupt. 
This must be borne in mind, for it follows that the 
trustee’s right of transfer cannot be fettered to a greater 
extent than the shareholder’s right. The articles usually 
provide that the directors shall have the same right to 
refuse to register a person entitled by reason of the 
bankruptcy of the holder or his nominee as if he were 
the transferee named in an ordinary transfer presented 
for registration, and this will entitle them to refuse to 
register the trustee in bankruptcy as the holder of the 
shares. 

Compulsory RctiremerU. 

It commonly happens that a private company consists 
of one, two, or three members holding an overwhelming 
interest, and of a few other members, each holding a 
small interest. Where this is the case, it may become at 
times desirable to get rid of some of the small holders, 
e.y. t if they cease to he employed by the company, or 
are suspected of being interested in some rival con¬ 
cern, or are found objectionable. For this purpose 
it is desirable to give power to the holders of, Bay, 
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nine-tenths of the shares to require any small share¬ 
holder, upon being paid the fair value of his shares, to 
sell and transfer them to a nominee of the majority. 
The fair value is sometimes fixed at par, and some¬ 
times in one of the modes mentioned at p. 51. Special 
provisions are also made for re-allotting or distributing 
the shares among the members by lot, rotation, or 
purchase, as at p. 51 . The transfer is taken, it 
will be observed, by members of the company, not hy 
the company itself. There is a reason for this. A 
company cannot purchase its own shares ; such a trans¬ 
action is ultra vires and illegal, even though it takes 
the guise of a surrender, hut there is nothing to prevent 
individual members combining to purchase the com¬ 
pany’s shares. 

Sometimes provision is made for the holders of the 
ordinary shares redeeming the preference shares, pay¬ 
ing out, that is, the capitalist or retiring partner. 

Lien on Shares. 

A lien is an equitable charge on the shares for money 
due from the shareholder to the company. It is generally 
provided that the company shall have a lien on the 
shares of each member for all moneys due from him, 
and that if he makes default in paying the same, after 
due notice, the shares may be sold, and the proceeds 
applied in satisfying the lien, and the balance paid to 
him. Where a private company has trade dealings 
with its members in their own business, such a lien 
presents obvious advantages for securing payment of 
indebtedness to the company. 

Forfeiture of Shares . 

The forfeiture clauses are important for the purpose 
of enforcing the payment of calls and instalments. 
When a call made or an instalment due is not paid, 
the directors can bring an action in the name of the 
company for the amount, but this course is one which 
involves expense and delay. Instead, therefore, of 
doing this, the directors give notice to the member 
that if he does not pay the amount due, his share will 



THE ARTICLES UK ASSOCIATION 55 

be forfeited. This generally secures the payment of 
the amount and prevents litigation, but in pursuing 
this remedy directors must be very careful to observe 
strictly the regulations as to notice, &c., the law 
regarding forfeiture with disfavour. Shares cannot be 
forfeited for non-payment of debts due from the holder 
to the company. 

Increase of Capital. 

These clauses are of great importance. Suppose a 
company to start with a capital of £5,000 divided into 
5,000 shares of £1 each, all of which, except perhaps 
fifty, have been issued as fully paid up to the person 
or persons from whom the business of the company 
was purchased. There is no sufficient working capital 
margin, and it is found necessary or desirable to obtain, 
say, £1,000 more. In such case the capital will be 
increased by the creation of 1,000 new shares of £1 
each, and if the existing members are willing to take 
the new shares they will in the first instance be allotted 
to them, if not. they can be offered to the friends of 
members or to others, provided they are not offered to 
the general public. To protect the interests of existing 
members it is sometimes provided in the articles that, 
except the shares taken by the subscribers to the 
memorandum of association and thoBo to be issued to 
the vendors, no shares (either in tlie original or any 
increased capital) shall be issued to strangers until the 
members have been given the option of taking them, 
in one of the modes stated above (p. 51). 

The terms of allotment will depend on the wants of 
the company. Thus, if the £1,000 is wanted at once, 
applicants for shares will be required to pay up, say, 5$. 
per share on application, and the balance on allotment ; 
if only part of the amount is wanted at once, it may 
be stipulated that so much per share shall be paid down, 
and the balance by instalments at fixed dates or when 
called for. 

It is very desirable to give power in the articles upon 
an increase of capital to create preference shares, for 
if this power is not given by the articles, or by the 
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memorandum of association, the articles will have to 
be altered before fresh capital can be raised in this 
way. The importance of such a power consists in 
the fact that the company may find itself unable 
to get fresh capital except on the terms of giving the 
subscribers a preference. Preference shares give the 
holders the right to payment of a, dividend before 
any dividend can be declared on the ordinary shares, 
but give no right to payment of a dividend, even if 
profits are earned, if the company decides to pass 
the preference dividend and also declares no dividend 
on the ordinary shares. The arrears of dividend will 
accumulate if the shares are cumulative preference 
shares, but not if they are non-cumulative. It is fre¬ 
quently provided that in the event of a winding up 
the preference shares shall be entitled to priority as to 
capital, but, after payment of any arrears of dividend, 
to no further payment out of the surplus assets. To 
make them more attractive, rights to participate in the 
profits are sometimes added to preference shares. The 
articles should give the company the right to redeem 
their preference shares. As redemption can only be 
effected out of profits available for dividend or out of 
a fresh issue of shares made for the purpose of redemp¬ 
tion (s. 46), it is desirable that this right should be 
exercisable at the option of the company only. 

As to the mode in which the capital is to be increased, 
i.e. f what the new shares are to be, whether ordinary, 
deferred, or preference, and with what rights as to 
dividend and capital, this will be determined by the 
terms of issue. The terms of issue are usually determined 
by a special resolution of the company and it is generally 
provided that the shareholders shall have the option 
of taking the new shares in proportion to the number of 
of the shares held by them respectively. 

A printed copy of the resolution authorising the 
increase must be delivered to the Registrar of Companies 
for registration, and a formal notice of the amount of 
the increase, duly Btamped, must also be filed with 
him (s. 52). 
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Borrowing Powers, 

These, again, require careful consideration. In a 
private company it is not unusual to give an unlimited 
power of borrowing to the directors. Where this is 
not deemed desirable, however, they may be em¬ 
powered to borrow any sum up to a maximum limit, 
say, £10,000, Occasionally they are only empowered 
to borrow with the consent of a general meeting, i. e., of 
the majority of the shareholders present in person or by 
proxy at a meeting. As supplementary to the power to 
borrow, a power to secure the amount raised by mort¬ 
gage or charge on the company’s property or otherwise 
will be conferred, for it may prove impossible to borrow 
without giving a charge on the property of the company. 

The ordinary and approved mode of securing money lent 
to a company is by the issue to the lender of a debenture. 
A debenture is an instrument under the seal of the com¬ 
pany, whereby the company binds itself to pay to the 
lenders a sum of money on a future day, or in certain 
events, with interest in the meantime. A dobenturejnay 
be a mere money bond, or it may carry a charge. Ih the 
latter case it contains a statement that the said sum—the 
loan—will be a [first] charge on the property of the 
company, both present and future, and is called a mort¬ 
gage debenture. It takes effect, that is, as an equitable 
mortgage. The favourite form is that known as 
a “ floating charge debenture.” It has the merit of 
leaving the company free to carry on its business and 
deal with its property in the ordinary course of business 
as if no charge existed until the security becomes im¬ 
perilled or the company winds up. The number of 
debentures issued will be in proportion to the sum 
wanted. Thus it ruay be necessary to issue a number 
of debentures, *.<?., 100, each for £50; in such case 
each debenture will state that “this is one of a series 
of 100 like debentures, ranking pari patsm as a first 
charge.” 

If a company makes default in payment of the in¬ 
terest or principal due under a debenture, the holder 
can bring an action for the amount due, and if it is a 
mortgage debenture, he can have the property of the 
company sold and applied in discharge of the amount 
due. Sometimes mortgage debentures are further secured 
3 (5) 
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by a mortgage to trustees. If it is determined to borrow 
money on debentures, it is usual in a private company 
to offer the debentures, like the fresh capital, to the 
shareholders in the first instance. If they decline to 
advance money the directors will seek it elsewhere, but 
they cannot invite the public to subscribe. 

Neither the directors nor the members of a company 
are under any disability to lend money to it. 

Companies often raise money by the issue of debenture 
stock, which is usually in the nature of a permanent loan. 

Every charge created by a company must be registered 
with the Registrar, and failure to register it renders it 
void againBt the liquidator and the creditors (s. 79). 
A copy of every instrument creating a charge and 
required to be registered with the Registrar must be 
kept at the company’s registered office (s. 87), and the 
company must also keep a register of all charges affecting 
its property (s. 88). The copies and the register of 
charges are open to the inspection of creditors and share¬ 
holders, and the company's register of charges is also 
open to the public. 

General Meetings . 

These clauses provide for the bolding of meetings of 
the shareholders. In the matter of voting, the articles 
usually give a member one vote in respect of every 
ordinary share held by him. Such a provision secures 
to the person or persons really interested in the company 
ample control over its affairs. The Tight of preference 
shareholders to vote may be restricted to particular 
matters specially affecting their interests. Frequently 
they are given no right to vote at a general meeting 
unless their preference dividend is in arrear. 

The articles almost always provide that the directors 
may, whenever they think fit, convene a general meeting. 
They are bound to hold the annual general meeting 
(1) every calendar year, (2) within fifteen months of the 
last preceding meeting (s. 112), They are also bound 
to convene an extraordinary general meeting on the 
requisition of the holders of one-tenth of the paid-up 
capital of the company carrying the right of voting at 
general meetings (s. 114). 



THE ARTICLES OF ASSOCIATION 59 


Director*. 

Companies are managed by directors, and every 
private company is compelled to have at least one 
director (s. 139). It may, of course, have more than 
one, and there is no statutory maximum. The articles 
usually fix the maximum and minimum number of 
directors. Where a business is converted into a private 
company, the most natural persons, by reason of their 
interest, to fill the office, as well as the most competent, 
are the original owners or owner of the business, and 
accordingly the articles commonly provide that some or 
one of such owners shall be the directors. The terms of 
their tenure of office vary. Sometimes it is provided that 
the owner or owners shall be entitled to hold office, 
for instance, for a term of years, or for life, provided 
he or they continue to hold a certain number of shares; 
sometimes an owner is empowered at any time, and from 
time to time, to act so long as and whenever he chooses as 
sole director, and at his discretion to appoint and 
remove other directors. Occasionally an owner is em¬ 
powered to authorize bis executors or trustees, whilst 
holding a certain number of Bhares, to appoint directors, 
and to limit and restrict their powers and give them 
their share qualification. Where the owner or owners 
hold office on special terms, with other directors appointed 
by themselves or otherwise, they are generally described, 
byway of distinction, in the articles as “the governing 
directors,” or “the permanent directors,” or “ the life 
directors,” whilst the other directors are called “the 
ordinary directors.” A “governing,” “permanent,” or 
“ life ” director, aB his title implies, retains hie place on 
the board, but with respect to the “ordinary” directors 
provision is generally made for some or one of them 
retiring—by rotation—each year. The vacancies so 
created the company in general meeting is authorised 
to fill up, the retiring directors being made eligible for 
re-election. The effect of this is that the choice rests 
with the larger shareholders, who control the company 
by their voting power. 

The weak point of the ordinary joint stock trading 
company is undoubtedly its management by deputy. 
The directors rarely hold more than a small proportion 
of the shares of the company—it is probably only one 
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out of many commercial enterprises in which they are 
engaged—and the result is that they exert themselves 
much Iobb than the members of an ordinary firm. They 
cannot, however able or conscientious, serve it with the 
same zeal or feel the same absorbing interest in the 
company’s fortunes as the ordinary trader does in his 
business. The private company, on the other hand, 
does not labour under this disadvantage, and herein lies 
its superiority. The shareholders manage the business 
and trade with their own money. If profits are made 
they pocket them; if losses occur they must be met out 
of assets which they have personally supplied. In the 
case, therefore, of a private company there iB the best 
possible guarantee that the directors will not be negli¬ 
gent of their duties or careless of the interests of the 
concern. 

It is usual to provide that the holding of a substantial 
number of shares shall be a necessary qualification for 
the office of director. This effectually helpB the manage¬ 
ment in the hands of the real owners of the business. 
Directors are required by statute to obtain their qualifi¬ 
cation within two months of their appointment. If 
they fail to do so they vacate their office (s. 141). 


Governing Director. 

The following gives some idea of the provisions as to 
governing director which are commonly inserted :— 

1. The Baid A. B. Bhall be the governing director of the 
company until he resigns office, or dies, or ceases to hold at 
least £ of the shares to be allotted to him in part payment 
of the purchase-money for his business, and whilst he retains 
the said office he shall have authority to exercise all the 
powers of the company, and all the other directors, if tiny, for 
the time being of the company, shall be under his control, and 
Bhall be bound to conform to his directions in regard to the 
company’s business. 

2. The said A. B ., whilst he holds the office of governing 
director, may, from time to time, and at any time, appoint 
any other persons to be directors of the company, and may 
define, limit, and restrict their powers, and may fix and 
determine their remuneration and duties, and may at any 
time remove any director, howsoever appointed; and may at 
any time convene a general meeting of the company ; and 
every such appointment or removal must be in writing under 
the hand of She person making the same. 
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Then will follow clauses providing for his resignation 
and for the appointment of a successor when he dies or 
resigns, and defining what power of appointment, if 
any, his executors or the trustee of his will are to have. 
The clauses can readily be modified to suit the case of 
two or more governing directors. The articles cannot 
empower the governing director to assign his office of 
director to another person without the approval of a 
special resolution of the company (s. 151). 

Powers of Directors. 

It is usual to insert a clause in the articles empowering 
the directors to exercise all such powers, and do all 
such things, as the company can exercise and do, and 
as are not required by the articles or by law to be done 
by the company in general meeting. For all practical 
purposes such a clause enables the directors to carry on 
the business of the company just as if it were their own 
business. They have merely to consider whether the 
company has power to do a given thing, and, if it can, 
they—the directors—can do it in the name of the com¬ 
pany. Whether the company can do it depends in most 
cases on the terms of the memorandum of association; 
H.y., the company can do anything which is specified in 
its memorandum among its objects, and also anything 
which is reasonably necessary or incident to carrviug 
those objects into effect. 

Besides giving a general power as above, it is gene¬ 
rally deemed expedient to add various special powers, 
c.y,, to appoint and dismiss managers, agents, &c., to 
bring actions, &c., to buy and sell, to enter into con* 
tracts, &e. These express powers are given, not because 
they might not in many cases be dispensed with, but 
because persons dealing with directors are more satisfied 
when they see that the articles expressly authorize a 
proposed transaction. Directors, too, are human enough 
to like to see their powers set out in black and white. 

Remuneration of Directors. 

If it is desired that the directors should be paid for their 
services as such, it is essential that the necessary provision 
should be made in the articles. Unless authorised by the 
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articles, the company cannot pay the directors. It is not 
necessary, however, to set out the amount of the payment 
in the articles, a common form of article being, “the 
remuneration of the directors shall from time to time 
be determined by the company in general meeting.’* 
The annual accounts to be laid before the company in 
general meeting must show the total amount paid to 
the directors as remuneration for their services (s. 128). 
There is no obligation to disclose the salary of the 
managing director or of any other director who holds 
any salaried employment or office in the company. 


Contractu by Directors with Company, 

A director who is in any way interested in a contract 
or proposed contract with the company is under a 
statutory duty to declare the nature of his interest 
(s. 149). A general notice that he is a member of a speci¬ 
fied company or firm and is to be regarded as interested 
in all contracts made with that company or firm is a 
sufficient declaration of interest. As a man who has 
converted his business into a company does not want 
to be hampered in any way, the articles usually provide 
that the directors, or the governing director only, may 
enter into or be interested in contracts with the company, 
on making the statutory disclosure, without being liable 
to account for the profits and may vote on any such 
contract without vacating 1 office. 


Dividends . 

In a private company, as in the ordinary trading com¬ 
pany, the power of declaring a dividend is usually given 
to the company in general meeting on the recommendation 
of the directors, but the directors commonly have power 
to declare interim dividends. 


Accounts and Audit. 

The articles always provide that the company shall 
keep proper accounts, and also that the directors Bhall 
prepare and lay before the annual general meeting a 
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profit and loss account, balance sheet and the reports 
as required by s. 123. It is very common to provide 
that the accounts and balance sheet shall be open for 
inspection of members at the office of the company, 
but shall not be printed or circulated, and shall be 
deemed private. This is prompted by a wise fear of 
bringing rivals into the field, and also to save expense. 
This does not prevent a member from being entitled to 
demand a copy of the balance sheet and the auditors* 
report, as the company is under a statutory duty to 
furnish him with these on request at a small charge 
(s. 130). The members* rights to the other accounts 
depend entirely on the articles. 

The accounts must be audited (see below, p, 83). 


Notices. 

The articles provide for the service of notices on the 
shareholders. It is important to have a prescribed 
mode of giving notice, because notice is required to be 
given of the holding of meetings and for several other 
purposes. It is usual to provide that notice need only 
be sent to shareholders having a registered address in 
the United Kingdom, and that the notice is deemed to 
have been received within 24 hours of posting. 


Payment of Commission. 

It is usual to empower the company to pay a commis¬ 
sion to any person for his subscribing or procuring 
subscriptions for shares in the company. The power is 
useful if the company should require additional capital 
and have to get it from an outside source. The amount 
of the commission must not exceed 10 per cent., and a 
statement in the prescribed form, giving the amount or 
rate of the commission, must be filed with the Registrar 
before the commission is paid (s. 43). 


Alteration of Articles. 
This can be done by special resolution. 
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Registration. 

When the memorandum and articles of association 
have been prepared they should be printed and exe¬ 
cuted by the subscribers. The mode in which the memo¬ 
randum is to be executed can be seen by referring to the 
form given above (p. 49), where it will be observed Bach 
member signs his name in the presence of a witness. 
The articles of association must be executed by the same 
persons who sign the memorandum, and the signatures 
must also be duly attested. This having been done, the 
memorandum and articles of association must be for¬ 
warded to London (if the registered office of the company 
is to be in England), and presented to the Registrar 
of Companies for registration. The memorandum 
and articles of association must be accompanied 
by a statutory declaration by a solicitor engaged 
in the formation of the company or by a person named 
in the articles as a director or secretary of the 
company of compliance with the requirements of 
the Companies Act (s. 15). At the same time the 
fees will have to be paid, and stamps to the 
prescribed amount impressed on the documents. 
The amount of the fees and stamps is set out in the next 
chapter. 

The documents having been duly stamped and appear¬ 
ing to be in due form and properly executed, the registrar 
will, in pursuance of his duty, retain and register them, 
and give a certificate under his hand, stating that the 
company is incorporated and is limited. Thereupon, 
i.e.y on issue of the certificate, the company comes into 
existence as a body corporate—a new legal person— 
quite distinct from the members composing it, and in¬ 
vested with all powers reasonably necessary to carry 
out the objects of its incorporation. 

Immediately after the issue of the certificate, notice 
in writing, stating where the registered office of the 
company is, and signed by the secretary or some other 
person on behalf of the company, should be given to the 
registrar. 

Proceeding* after Registration . 

Where the company is formed to carry out the conver¬ 
sion of a business, the fitst step to be taken after registra- 
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tion is to hold a meeting of the directors of the new 
company. At this meeting the preliminary agreement 
will be taken into consideration and a resolution will 
be passed that the agreement be adopted and carried 
into effect. The agreement will then be executed by all 
parties in the manner (if any) required by the company’s 
articles for entering into contracts. When the agreement 
provides for the allotment of any shares, as fully paid 
or partly paid, for a consideration other than cash, 
as is the case in the agreement set out above, p. 40, 
it will be necessary to deliver it to the Registrar, within 
a month after allotment of the shares, together with a 
return stating the number and amount of the shares 
allotted and the extent to which they are paid up (s. 42). 

The next step is to put the company in possession of 
the business and property which the company has 
acquired a right to under the agreement. This will 
be carried out by conveyance, transfer, or delivery, 
according to the nature of the property passing, and 
the appropriate mode of vesting it in the company, and 
at the 8ame time the consideration will be handed over 
to the vendors by payment in cash (if any) and issue of 
the agreed shares. The conversion iB completed. 

Where the preliminary agreement is for the sale of 
some property or assets other than a business, e.g.> of a 
patent, a ship, a concession, or a contract, some trifling 
variations may be necessary, e.y., in case of a patent or 
ship to see that the company is entered on the register. 
If there is no preliminary agreement, the parties interested 
will at the first meeting of the directors receive an allot¬ 
ment of the shares they propose to take up, and will 
thereupon pay up the amount thereof. 

When a conversion has been effected as above, it is 
usual to Bend out a circular informing the customers, 
and sometimes a paragraph is inserted in some of the 
newspapers mentioning the conversion and that all the 
shares are taken up by the proprietors of the business. 
TMb is not merely business courtesy, but puts the cre¬ 
ditors of the trader or firm converting to elect whether 
they will accept the responsibility of the company, that 
is, novate. 
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EXPENSES. 

The expenses of forming a private company are usually 
very small. They are mainly as follows:— 

(1) The expense of preparing and executing the 
necessary documents. 

(2) The stamp duties and fees on registering the 
memorandum and articles of association. 

(3) The stamp duties on the other documents. 

As to (1). In the case of a small company these will 
amount only to a few pounds, but in the case of an 
important conversion they may amount to £100 or a 
good deal more. 

As to (2). The stamp duties and fees are as follows:— 

(а) The memorandum and articles must each be 
stamped with a 10s. deed stamp. 

(б) Fees are payable to the Registrar of Companies 
under s. 313. The scale of fees is set out in the Tenth 
Schedule of the Act. It is— 

Where capital does not exceed 

£ 2 , 000 ... 

Where capital exceeds £2,000. 
additional fees, 

For every £1,000 or part of 
£1,000 capital, up to £5,000... 

For every £1,000 or part of 
£1,000 or part of £1,000 after 
the first £5,000 up to £100,000 

For every £1,000 or part of 
£1,000, after the first £100,000 


£ 9. d . 
2 0 0 

£ s. d. 

1 0 0 

0 5 0 

0 1 0 
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(c) A fee of 5*. is also payable to the Registrar for 
registering any document required by the Act to be 
delivered to him. 


(i) Stamp duty is payable at the rate of 10s. for every 
£100 and any fraction of £100 of capital. 

The following examples will give an idea of the amount 
payable in ordinary cases— 

Total Stamp Duty 

Nominal Capital. and Fees. 


£ 1,000 

£5,000 

£ 10,000 

£20,000 

£ 100,000 


£ s. d. 
8 15 0 
31 15 0 
58 0 0 
110 10 0 
530 10 0 


The total shown includes the two 10s. deed stamps 
on the memorandum and articles and registration 
stamps of 5s. each on three documents, viz., the articles, 
statutory declaration and notice of the situation of the 
registered office. 


As to (3). These are trifling, except where the ad 
valorem duty chargeable on conveyances on sale attaches. 
With regard to this, it must be borne in mind that an 
agreement in writing for the sale of property (even to a 
company which is made up of the vendors of the property) 
is, under sect. 59 of the Stamp Act, 1891 (as modified 
by the Finance Act, 1910), liable to an ad valorem 
stamp duty of £1 peT cent, on the consideration 
for the property, except in so far as that property 
consists of lands, goods and merchandise, ships, stocks, 
shares, or marketable securities. This duty, in some 
cases, amounts to a considerable sum. It is therefore 
obviously desirable to adopt such a mode of conversion 
as may best serve to minimise this duty. Thus, liabilities 
should not be taken over to a greater extent than 
necessary, and book debts should, as a rule, remain the 
property of the vendor. Sometimes the one can be 
set off against the other. No attempt has been made in 
the foregoing pages to point out the steps which may be 
adopted for that purpose, since these will vary with the 
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circumstances of each case; but in some cases the ad 
valorem duty payable can be largely increased or 
diminished according to the method adopted. 

Even where the ad valorem duty is substantial, the 
outlay is commonly found to be amply compensated by 
the great advantages obtained by incorporation. 

This is particularly the case where sur-tax or estate 
duty will be reduced by forming the company. 


Company Stationers. 

There are a number of stationers in London who 
make it their special business to supply persons engaged 
in the formation and working of companies with the 
necesBETy registers and other books, stationery, seals, 
blank forms foT making returns to the registrar, &c., and 
to print articles of association, resolutions, notices, &c. 

(See advertisements at beginning and end of book.) 
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FRAUDULENT COMPANIES. 

Those who, for fraudulent purposes, abuse the privileges 
afforded by the Companies Act must not be Bur- 
prised if they find themselves entangled in the meshes 
of the law. 

Thus, where it is shown that a company has been 
formed for fraudulent purposes, or is a bubble and a 
sham, the Court has jurisdiction, on the application of 
a shareholder or of a creditor, to make a winding-up 
order, and thus put a summary end to its career. 

So, too, where the promoters of a company, by bribery 
or misrepresentation, or by suppressing facts which 
they ought to disclose, induce the directors of a company 
to enter into a contract with them or their nominees, 
such contract may be set aside, and the promoters com¬ 
pelled to make restitution. 

Or again, if the owners of a business, being insolvent, 
and with a view 10 defeat, defraud, or delay their cre¬ 
ditors, make over the business assets to a company, the 
transaction may be impeached and upset, as a fraud 
on the creditors, or an act of bankruptcy, on well- 
recognized principles of law. 

But cases like these, where the law is dealing with 
knaves and swindlers, in no way touch honest men or 
interfere with their liberty. The right-minded trader 
has only to carry out liis arrangements in a fail and 
open manner, complying to the best of his ability with 
the requirements of the law, and he may rest assured 
that those arrangements will generally stand good in 
the view of a Court of law. 

Nevertheless, honesty of intention is not quite enough. 
It is well to avoid doing anything which might even 
have the semblance of fraud. Thus, if a vendor is 
going to convert his business into a private company, 
and he desires to take a mortgage as part of the pur¬ 
chase consideration, there is no harm in his doing so, 
but inasmuch as such mortgage will give him power, if 
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the company becomes water-logged, to foreclose and so 
resume possession of the property to the exclusion 
of the unsecured creditors of the company, it is necessary 
to disclose the existence of the mortgage by registering 
it with the Registrar (sb. 79, 81), and also by entering it 
in the company’s register of charges (s. 88). There can 
then be no cause foT complaint; for both these registers 
are open to public inspection. Persons dealing with 
the company have, therefore, an opportunity of dis¬ 
covering the position and must take the consequences 
if they neglect this elementary duty. 

The precautions to be taken in each case must neces¬ 
sarily depend on the circumstances of the case, but the 
governing rule is that the scheme of conversion or 
formation in each case should be designed so as not in 
any way to mislead future creditors or shareholders. 

An undischarged bankrupt cannot act as* director 
without the leave of the Court by which he was adjudged 
bankrupt (s. 142). 

With a view to prevent a company from being carried 
on fraudulently, the law provides that if a company has 
been carrying on its business with intent to defraud its 
creditors or for any fraudulent purpose, the directors 
who were knowingly parties to the fraudulent trading may 
be made personally liable for the company’s debts without 
any limitation of liability (s. 275). Apart from this, if 
the company is in liquidation and the Official Receiver 
is of opinion that there has been fraud in relation to the 
company, the directors may be ordered to undergo a 
public examination (s. 216). With this may be contrasted 
the position of a private trader who becomes bankrupt;. 
The bankrupt must always submit himself to a public 
examination, whether fraud is suspected or not. 
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ONE-MAN AND OTHER SMALL COMPANIES. 

In common parlance, a “ one-man company ” is a 
company in which, all, or practically all, the shares belong 
to one man; for instance, where the capital is divided 
into 100,000 shares, and 99,994 of them are held by one 
man, whilst the remaining six belong to other persons 
more or less subject to his influence, as his clerks or 
relatives. 

Thousands of companies of this kind have been 
formed having, that is, the great bulk of their share 
capital in the names of one, two, three, four, or five 
principal shareholders; the other members holding 
only one share a-piece, and being mere nominees of 
the principal shareholders or shareholder; and until 
the year 1894 no doubt was openly expressed or even 
entertained as to the regularity of the constitution of 
such companies. 

In that year, however, for the first time, the validity 
of the so-called one-man company,” as above consti¬ 
tuted, was challenged in l ire now famous case of Broderip 
v. Salomon in the High Court of Justice. 

The facts of that case, shortly stated, were as follows : 
Salomon, a solvent leather merchant, owned a profitable 
business, and in order to obtain the advantages of 
limited liability (supra, p. 6), he determined to convert 
his business into a company. Of the shares in the 
capital he took 20,000, and his wife and sons and 
daughter each took one. No one else ever had a share in 
the company. He also received mortgage debentures for 
£10,000, as part of the consideration pavableto him for 
the transfer of tne business. These debentures be mort¬ 
gaged to one Broderip as security for a loan. The boot 
trade later on became unexpectedly depressed, and at 
the end of the year the company got into difficulties. 
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Broderip then brought an action to enforce the deben¬ 
tures, and a winding-up order was shortly afterwards 
made against the company on another creditor’s petition. 
There were unsecured creditors to the extent of several 
thousands of pounds, Mr. Justice Vaughan Williams, 
the learned judge before whom the action came, con¬ 
ceived the singular notion that the company, although 
duly incorporated, was a sham, and that, although it 
was a distinct entity, it was a mere alius of Salomon, and 
he decided in effect that, in the circumstances, Salomon 
was bound to pay the unsecured creditors out of his own 
pocket, although his shareB had already been paid up 
in full. 

The case then went to the Court of Appeal, who, 
strange, to say, affirmed the decision. 

However, the House of Lords reversed the decision 
of the Court of Appeal, and were unanimously of opinion 
that a one-man company was not an abuse of the Act. 

The House of Lords insisted on following the well- 
settled and rational rule of the common law, that the 
intention of Parliament is to be sought for in the 
words of the enactment. 11 1 can only,” said the Lord 
Chancellor, “ find the true intent and meaning of the 
Act from the Act itself.” ff In a Court of Law or 
Equity,” said Lord Watson, “ what the Legislature 
intended to be done or not to be done can only be 
legally ascertained from that which it has chosen to 
enact either in express words, or by reasonable and 
necessary implication.” “ I know,” said Lord Herschell, 
“of no means of ascertaining what is the intent and 
meaning of the Companies Act, except by examining 
its provisions and finding what regulations it: has im¬ 
posed as a condition of trading with limited liability.” 

And applying this elementary and time-honoured 
rule, the Lords held that all the Act then existing 
required was that there should be seven members, each 
of whom should hold one share at least; that this was 
the condition, and the only condition, imposed by the 
statute, and that there was no foundation for the 
suggestion that such a company was irregular because 
some or one of the seven members happened to hold a 
relatively small or a relatively large number of shares, 
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or held them in trust for the other member or members, 
or that some of the subscribers were not bond fide traders. 

This reasoning is sound and convincing, and by its 
decision the highest Court of Appeal in the land has 
exploded effectually the narrow and mischievous views 
as to the scope of the Companies Acts based on false 
notions of public policy — view’s which would have 
undermined the foundations of nearly all existing pri¬ 
vate companies, and would have rendered difficult if 
not impossible the formation of all such companies in 
the future. 

Since this decision, the position of private companies 
has been recognised by the Legislature and by enabling 
companies to be formed with only two shareholders it 
may be said that it has confirmed that a “ one-man 
company M is legal. 
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HINTS AS TO THE MAN A DEMENT • 

It may be convenient, in conclusion, to Btate some of 
the points which have to be borne in mind in carrying 
on the business of a private company* 


Minutes. 

The company is obliged to provide minute books for 
(1) general meetings and (2) directors’ meetings. All 
resolutions and proceedings must be entered in the 
minutes (s. 120). A loose-leaf minute book does not 
comply with the statutory requirements. The following 
will give some idea of the mode in which minutes are 
entered:— 

First muting of directors. 

Meeting- of the directors of the Company, Limited, held a 
on the day of 

Present:—A., B., C., and D., directors, and E., the solicitor. 

Mr. A. took the chair pursuant to the articles of association. 

The solicitor reported that the company had been duly incorpo¬ 
rated; and he produced the certificate of incorporation, and a 
print of the memorandum and articles of association as registered. 

It was resolved that Mr. G. be appointed secretary of thB com¬ 
pany at a salary of £ pBr annum [or, at a salary to be 

hereafter determined]. 

It was resolved that Messrs. X. Y. A Co., chartered accountants, 
be appointed auditors of the company to act as such until the 
first annual general meeting and that their remuneration should 
be the sum of £ 

It was resolved that Messrs. be appointed bankers of the 


* For further information, see thirty-fourth edition of the 
writer’s work intituled “ The Shareholders’ and Directors’ Legal 
Companion.’' 
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nompany, and be requested to open an account in the name of the 
company, and to honour cheques drawn on that account signed by 
any two of the directors; and that the bank be furnished with 
specimens of the signatures of the directors. 

It wan resolved that Mir, be appointed solicitor to the 
company. 

It was resolved that the registered office of the company be at 
, and that the secretary do give to the Registrar of Com¬ 
panies the required notice of the situation of such registered 
office.* 

A seal for the company ordered by the chairman on its behalf 
was produced and approved, and it was resolved that such seal be 
adopted as the common seal of the company. 

The chairman stated that he had, on behalf of the company, 
ordered certain books for the purposes of the company, and the 
order was approved and ratified. 

The draft agreement referred to in clause 3 of the articles of 
association of the company was read and considered, and it was 
resolvod that the company do enter into an agreement with A. and 
B. in the terms of the said draft. 

The solicitor having produced an engrossment of tho said draft, 
such engrossment was sealed with the common seal of the oompany, 
and was signed by the said A. aDd B., and the solicitor was 
instructed to have it stamped. 

It was resolved that the solicitor do prepare the requisite con¬ 
veyances for vesting in the company the freehold and leasehold 
property agreed to be sold to the oompany by the above-mentioned 
agreement, and that he be requested to advise what steps should 
be taken to carry such agreement into effect. 

It was resolved that the subscribers to the company’s memo¬ 
randum of association be entered on the register of shareholders in 
respect of the shares subscribed by them respectively. 

It was resolved that Mr. be appointed manager of the 
company’s works upon the terms of an agreement submitted to 
the meeting, and such agreement was thereupon executed in 
duplicate. 

It was resolved that the quorum for a meeting of the directors 
should be two, and that until otherwise determined a meeting of 
the directors should be held at the registered office every Tuesday 
at o’clock in the forenoon. 

It was resolved that the common seal of the company be not 
affixed to any document, except in the presence of two of the 
directors and of the secretary, who are to attest the sealing. 

It was resolved that Mr. be appointed a committee with 

full power to negotiate with Mr. as to the terms on which 
he will supply the company with, Ac., and to make a contract with 
him accordingly . 


This notice requires a 5a. stamp. 

4 (2) 
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A letter from was read containing an offer to, &o.; and it 
was resolved, that tliB offer contained in that letter be accepted, 
and that the secretary do write to the said accordingly. 

Second meeting of directors. 

Meeting of the directors of thB Company, Limited, held 
at on the day of ,19 

Present:—A., B., C., and D. t directors, and E., the solicitor. 

The minutes of the board meeting held on day of 

were read and confirmed. 

The solicitor reported that the agreement between the company 
and Messrs. A. and B. executed at the last board meeting had 
been duly Btampcd and was ready for delivery to the Registrar 
of Companies for registration. 

A letter was also read from the solicitor, dated, &c., and ad¬ 
vising as to the steps to be taken to carry the said agreement 
into effect. 

The solicitor produced the requisite conveyances for carrying 
the agreement into effect, as advised in such letter, and it was 
resolved, that those conveyances should be executed and the 
bboI should be affixed thereto; and thereupon such conveyances 
were sealed with the common seal, and were executed by the 
vendors, Messrs. A. and B. 

Messrs A and B. stated that the company had been placed in 
possession of the works and of all the property capable of manual 
delivery, and that tho bank balance had been transferred to the 
oompany’s account. 

It was resolved, that in accordance with the agreement of the 
day of , shares in the capital of the company of £ 
saoh, numbered to inclusive, bo allotted us follows: that 
is to say, to Mr. A. of such shares, numbered to 

inclusive, and to Mr. B. of such shares, numbered to 

inclusive ; and that such shares he credited as fully paid up 
in accordance with the Baid agreement; and that shares 

of the like amount numbered, &c. should be allotted to C. as his 
qualification shares as a director and that [as to other directors’ 
qualification shares] and that the names of the allottees be 
entered in the register Df members accordingly, and that 
certificates be issued to them pursuant to the articles of association. 

The share certificates for the above-mentioned shares were 
thereupon sealed and handed over to Messrs. A., £., C., Ac. 

Applications foT shares by tliB under-mentioned persons 
were then handed in by Mr. A., and at his request it was resolved, 
that shares he allotted in response to such applications, that 
is to say, to 100 shares, to 100 shares, and to 100 
■hares, and that the secretary do give notice of allotment to such 
persons accordingly, and do request them forthwith to pay into 
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tho company’s account at its bankers, the full nominal amount of 
the shares allotted to them respectively. 

The returns of the above allotments produced by the secretary 
were*approved and the solicitor was instructed forthwith to 
register the same and the above-mentioned contract with the 
Registrar of Companies. 

It was resolved, that the secretary do forthwith issue to cus¬ 
tomers of the company a circular letter stating the conversion of 
the business into a company, and that he do take the necessary 
steps to procure the insertion in the following newspapers of a 
statement that such conversion has been effected, and that none of 
the shares are to be issued to the public:—The Times, &c. 

The bankers’ pass-book was produced, and it appeared that the 
balance to the credit of the company was £ , being the 

amount transferred from the vendors’ acoount to the company’s 
account pursuant to the agreement for sale. 

The following cheques were drawn, that is to say, in favour of 
for £ , in favour of for £ , and in favour 

of for £ 

Secretary. 

A company should have a secretary, whose duty it 
is, among other things, to take minutes of the proceed¬ 
ings at meetings and enter them in the minute books of 
the company, to conduct the correspondence of the 
company, and to make the necessary returns to the 
Registrar of Companies. He is often named in the 
articles. He has no authority to make contracts or 
to make representations as to the company’s affairs 
to induce people to take shares, so as to bind the com¬ 
pany. Sometimes in a private company one of the 
directors acts as secretary. 


Quorum . 

The articles fix how many directors assembled at a 
meeting shall constitute a quorum, i.e., how many shall 
be able to act on behalf of the company. If there are 
five directors it is common, in the case of a private 
company, to provide that two shall form a quorum. 
Of course, it would be very inconvenient if nothing 
could be done without the presence of all the directors. 
Sometimes a director is authorized to vote by proxy. 
Unless otherwise provided a quorum cannot act unless 
there is a proper board existing at the time. If, for 
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instance, the directors are by the articles to be not 
more than five or less than three, and they are reduced 
to less than three, a quorum of two cannot act, though 
such quorum is authorized to act by the articles or a 
resolution of the directors. This difficulty can, however, 
be overcome by providing in the regulations that the 
directors may act notwithstanding any vacancies. 

Committees. 

Directors, unless authorized, cannot delegate their 
powers, but authority to delegate all or any of their 
powers to committees, consisting of such member or 
members of their body as they think fit, is almost 
always given to them by the articles. 

A great deal of the business of a company is usually 
transacted by committees, and where there are few 
directors it is common foT the committee to consist of a 
single director only. The committee will be appointed 
by resolution of the directors, thuH:— 

“That Mr. A. be appointed a committee, with full 
power to settle with Messrs. the terms on 

which the company will supply them with 
during the ensuing year.” 

Contracts. 

The directors of a company are generally given power 
by the articles to contract on behalf of the company 
as to all matters within the scope of the company’s 
powers. All contracts should be made in the name of 
the company, or by the directors or one of them, “ on 
behalf of” the company. Thus, in the case of a formal 
contract it will run thus:— 

An agreement, dated, &c., between of the one 

part, and the Company, Limited, of , of the 

other part, whereby it is agTeed as follows [here will 
follow the stipulations], and the conclusion will be, 
“As witness the hand of the said and the seal of 

the company the day and year first above mentioned.” 

Or it may run thuB:— 

An agreement, dated, &c., and made between 
of the one part, and A., B., and C., the directors of the 
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Company, limited, on behalf of the company, of 
the other part, whereby, &c.; and the conclusion will 
be, “As witness the hands'of the parties hereto,” &c. 

If the directors appoint one or more of their body to 
be a committee with power to enter into a contract, the 
committee can make the contract in the name or on 
behalf of the company. If the directors authorize the 
secretary, or any other person, to make an offer («.y., 
for the purchase of goods) to some person on behalf -of 
the company, and such person accepts the off or, there is 
a binding contract, just as in the case of ordinary 
individuals. 

Negotiations on behalf of a company should always 
be expressed to he on behalf of the company, the 
company being the true principal, e .y., “The 
Company offers you,” &c. ; or, “I am directed to 
offer you, oil behalf of the company,” &e., and a person 
acting in such negotiations for the company should add 
the words “for the Company, Limited,” after his 

signature. The words are very commonly impressed by 
means of a hand stamp. 

Sometimes, however, there may be occasion for a 
director or some other person to act on the company’s 
behalf in some particular matter without disclosing his 
agency. There is no .objection to this, and the com¬ 
pany can claim the benefit of a contract so entered 
into, being entitled to intervene as undisclosed prin¬ 
cipal. But, of course, the director or person so acting 
will be personally liable on the contract entered into by 
him, it being ostensibly, as between him and the other 
contracting party, his own contract, though really for the 
company. As between himself and the company, he is, 
however, a mere agent, with a right to be indemnified 
as such. 

It is not essential that a contract by a company should 
be under its seal, except where in the case of an indi¬ 
vidual it would have to be under seal. Nor is it essential 
that a contract by a company should, in all cases, be in 
writing (s, 29). The directors, or a committee, or a duly 
authorized agent can bind the company by verbal con¬ 
tracts, except where a contract is by law required to be 
in writing and signed by the parties to be charged 
therewith, e.g for the sale of land. 
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Bills and Notes. 

As to a company's power to issde negotiable instru¬ 
ments, see Company Precedents, p. 469. 

The directors should see that these documents are 
expressed to be 14 for ” the company, otherwise they may 
be personally liable thereon. An acceptance should be 
to the following effect:— 

Accepted. 

For and on behalf of A., 6., & Co., Limited. 

j Directors. 

N.. Secretary. 

A promissory note will be as follows :— 

£100. London, 1st January, 19 . 

Three months after date, A., B., & Co., Limited, 
promise to pay to N. B., or order, One Hundred Pounds, 
value received. 

For, &c. [as above]. 

An indorsement will be— 

Pay to or order. 

For, Ac. [as above]. 

A bill, note, or indorsement may be accepted, drawn, 
or made in the name of a company, by any person who 
has the necessary authority, or it may be under the 
common seal. 

Registered Office . 

Every company is required to have a registered office 
and to give the Begistrar notice of any change in its 
situation (s. 92). The registered office of a private 
company is generally fixed at the place where the office 
work of the company is carried on rather than where 
its works or factory is situated. The company must 
keep its name painted or affixed on the outside of the 
office. “ Limited ” is part of the name. 

The following must be kept at the registered office:— 

1. The register of members and the index of members’ 
names (s. 98). 

2. The annual return (s. 110). 
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3. Copies of every instrument creating any charge 
requiring registration (s. 87). 

4. The register of charges (s. 88). 

5. The minute books of general meetings (s. 121). 

6. The register of directors (s, 144). 

All other books, including the account books, may be 
kept at the registered office, but there is no statutory 
obligation to keep them there. 

Two Members Minimum N umber. 

Care must be taken that the number of shareholders 
is not allowed to fall below two, e.g., by one of the 
shareholders, where there are only two, transferring 
his shares to the other shareholder, for the Act provides 
that if a private company carries on business when the 
number of its members is less than two, for a period of 
six months after the number has been so reduced, every 
person who is a member of such company during the 
time that it so carries on business after such period of six 
months, and is cognisant of the fact that it is so carry¬ 
ing on business with fewer than two members, shall be 
severally liable for the payment of the whole debts of 
the company contracted during such time. There is no 
difficulty, however, in keeping up the number, for all 
that is necessary is fox one of the large shareholders to 
transfer a share into the name of a friend. It may be 
held by him either for his own benefit or in trust for 
the transferor, as may be agreed. 

The number need not exceed two, but it is unwise 
for the company to carry on business for any length of 
time with only two shareholders. For instance, if the 
governing director, who holds all the shares but one, 
dies leaving only one other shareholder in the company 
there may be difficulty in getting cheques signed and 
otherwise conducting the company's business for a 
time. 

Returns to Registrar. 

The following returns to the Registrar must be made;— 

1. A return as to allotment of shares (s. 42). This 
must be made within one month after allotment 

4 (5) 
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and must state the number and nominal value of the 
shares allotted, the names and addresses of the allottees, 
and the amount paid on each share. 

2. When shares are allotted as paid up otherwise 
than in cash, the written contract constituting the title 
of the allottee, or, if there is no written contract, par¬ 
ticulars of the contract, in both cases stating the number 
and nominal amount of the shares allotted, the extent 
to which they are paid up and the consideration for 
allotment (s. 42). 

3. When commission is paid, a statement in the form 
prescribed by s. 43 (see p. 3). 

4. When any debentures, mortgages or charges 
secured on the company’s property are issued, the 
instruments must be registered within twenty-one days 
of their creation (s. 79). 

5. The annual return, containing (a) a list of members, 
with their names and addresses and the number of 
shares held by each (s. 108); (b) a summary in the form 
specified in the Sixth Schedule to the Act, giving the 
shares issued for cash, and the shares issued otherwise 
than for cash, the company’s indebtedness on charges 
requiring registration and other particulars (s. 108). 
During the war it is not necessary for this return to be 
contained in the register of members. (Companies 
(Defence) Regulations, 1940.) 

6. With the annual return, a certificate, signed by a 
director or the secretary, that the company has not 
since the last return invited the public to subscribe for 
any shares or debentures of the company (s. 111). 

7. Particulars of the directors, giving the name and 
any former name, the address, the nationality and 
nationality of origin and business occupation of each 
director (s. 144). 

A copy of every special resolution, e.g for altering 
the articles, and of any resolutions to increase the 
capital, has also to be delivered to the Registrar for 
registration, and a few other simple formalities have to 
be gone through, but nothing is required which in any 
way involves damaging or inconvenient disclosure. A 
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private company need not deliver for registration or 
publish any balance-sheet or any statement of its debts, 
or any particulars as to its profits or losses. 


Special Resolutions and, Alterations of Articles. 

The articles of association may be altered by special 
resolution, i.e., by a resolution passed at a general 
meeting of the company, of which twenty-one days' 
notice must have been given in the manner provided 
by section 117. ThiB power of alteration is a statutory 
right, and no provision in the articles or otherwise 
making them unalterable can, it is now well settled, 
defeat the right. By means of a special resolution the 
powers of the directors may also be increased or restricted, 
and many other important alterations in the manage¬ 
ment made. 


Dividends. 

Dividends must not be paid out of capital. But 
dividends may be paid out of the trading profits of the 
company or out of profits arising from realisation of 
capital assets, provided the capital is kept intact. 


Audit. 

The company must have an auditor (s. 132). Anyone 
except a director or officer of the company may be the 
auditor, and there is no prohibition against a partner 
of one of the directors being the auditor (s. 133). The 
auditors must report to the members on the accounts 
examined by them, and are entitled to access to the 
books and to any explanations they require to enable 
them to discharge their duties (s. 134). 

Winding-up. 

A few words only need be said as to this. The 
members of a company can at any time wind it up, 
i.e., bring its career to a close, by passing a special 
resolution “ that the company be wound up volun¬ 
tarily ” (s. 226). In such case the directors are commonly 
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appointed liquidators, if the company is solvent and the 
necessary declaration of solvency is made and filed 
with the Registrar (s. 230). As such they will realize 
the assets, pay the debts, and divide the surplus among 
the members according to their rights. If no declaration 
of solvency is filed, the creditors will appoint the 
liquidator. If a company is unable to pay its debts, 
a creditor can get an order from the High Court to 
wind it up. In such a case the official receiver becomes 
liquidator, and continues so until the creditors and 
contributories choose a liquidator of their own under 
the sanction of the Court. 

Deadlock . In recent y earB the Court has been inclined 
to look upon private companies with not more than two 
or three members as being in effect partnerships, and to 
make orders for winding-up if there is a deadlock 
owing to disputes between the members, or if other 
events have happened which would justify an order for 
dissolution of a partnership. 
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TAXATION. 

Private companies are often formed with the object of 
saving unnecessary payments of taxation. There is 
nothing wrong in such an object, and it has been said 
in the highest Court that “ every man is entitled if he 
can to order his affairs so as that the tax attaching 
under the appropriate Acts is less than it would other¬ 
wise be.” The Legislature, however, is constantly 
enacting fresh provisions to meet attempts to evade 
taxation, and therefore the amount which can be saved 
by effecting a conversion into a company is much less 
than it used to be. Savings can, however, be effected 
in certain cases. 

Income Tax. 

A company registered in the United Kingdom is 
liable for tax on the whole of its trading profits, even 
though it carries on business wholly or partly abroad, 
if the business is controlled in the United Kingdom. 
The company itself is chargeable to tax, and it pays 
tax in discharge of its own liability and not as agent 
for its shareholders, as was at one time thought. The 
result is that the amount of income tax payable does 
not in any way depend on the amount of dividend 
declared, but is calculated solely on the profits earned. 
The company, when paying a dividend, is entitled to 
deduct the appropriate amount of tax, but if it does not 
do so and declares a dividend “ without deduction of 
tax ” the shareholder must “ gross up ” the amount he 
receives in making his own tax return. 

The salary received by the managing director and other 
officers will qualify the recipient for the earned income 
allowance. This may be an advantage when a landed 
estate is formed into a private company. When an 
existing business is converted into a company there is 
little or no saving of income tax. 

A director of a private company is the holder of a 
public office and is liable to income tax under Sehed. £. 
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Sur Tax. 

Sur tax is not payable by a company. In the case of 
a company which is under the control of not more than 
five persons and is not a subsidiary company or a 
company in which the public are substantially interested, 
sur tax is payable if in any given year the company has 
not distributed to its members a reasonable part of its 
total income. The Special Commissioners determine, 
subject to appeal, whether a reasonable part of the income 
has been distributed. The sur tax is payable in the first 
instance by the members among whom the company’s 
income has been apportioned by the Special Commis¬ 
sioners, but, if the members do not pay, the company is 
liable to pay. (Finance Act, 1922, s. 21; Finance Act, 
1937, s. 14.) For this purpose, a company is under the 
control of not more than five persons if (a) five or fewer 
persons possess or are entitled to acquire the greater 
part of the share capital or voting power, or (b) five or 
fewer persons possess or are entitled to acquire such part 
of the capital as would entitle them to the greater part of 
the company’s income if the whole of it was distributed, 
or (c) more than one-half of the company’s income could 
be apportioned among not more than five persons. 
(Finance Act, 1936, s. 19; Finance Act, 1939, s. 13.) 

If the Special Commissioners determine that a 
reasonable part of the company’s income has not been 
distributed, the whole of the company’s income becomes 
liable to sur tax. In a partnership, however, the whole of 
the partner’s income is liable to tax in every case. A 
private company has therefore some advantages over a 
partnership, because (1) if it is under the control of more 
than five persons, sur tax is only payable on the amounts 
actually received by the shareholders, and (2) in any case, 
if a reasonable part of the company’s income is distri¬ 
buted sur tax is not payable on the rest. 

Estate Duty. 

Sometimes the articles provide that when a share¬ 
holder wants to sell his shares, or on his death when they 
are sold by his personal representatives, the price shall 
be arrived at in the manner stated in the articles (above, 
p. 51). This price, though binding on the members, is 
not necessarily the value on which estate duty is payable. 
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Estate duty is payable on the value of the deceased’s 
shares passing on his death. This value may be arrived 
at (I) by reference to the value of the assets of the 
company, or. (2) on the basis laid down in the decision 
in I. R . C. v. Crossman, [1937] A. C. 26. In the former 
case there is no saving in estate duty by reason of the 
conversion into a private company, but in the latter 
case there is. 

The value of the shares is estimated by reference to 
the net assets of the company when the company is one 
which is deemed to be under the control of not more 
than five persons for sur tax purposes (above, p. 86), 
and the deceased (a) had the control of the company at 
any time during the three years ending with his death, 
or (b) received half of the dividends or other benefits 
as defined in the Finance Act, 1940, s. 55, within those 
three years, or (c) owned half or more of the shares or 
debentures in the company and no other person had 
control. (Finance Act, 1940, ss. 55, 56.) 

In other cases, the value of the shares is what they 
would fetch if sold in the open market on the terms 
that the purchaser would be entitled to be registered 
and would take and hold the shares subject to the 
provisions of the articles, including those relating to the 
alienation and transfer of the shares in the company. The 
shares are not to be valued at the transfer price fixed 
in the articles. 

Estate duty is also payable on the benefits received 
by the deceased from companies under the control of 
not more than five persons for but tax purposes, quite 
apart from his holding of shares or debentures in the 
company. The duty is payable on the value of the 
proportion that the aggregate amount of the benefits 
accruing to the deceased from the company bore to the 
net income of the company. The provisions for ascer¬ 
taining this are very complicated, and are set out in 
the Finance Act, 1940, ss. 46—54. 

National Defence Contribution. 

National Defence Contribution is a tax charged on the 
profits exceeding £2,000 arising in each chargeable 
accounting period from all trades and businesses carried 
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on in the United Kingdom. It is charged at the rate 
of five per cent, where the business is carried on by a body 
corporate or by a partnership in which the deduction 
mentioned below is claimed, and at four per cent, in other 
cases. It is only chargeable when it is higher than the 
Excess Profits Tax payable by the company. 

In computing the profits of a company for this purpose, 
companies are divided into two classes: (a) those in which 
the directors have a controlling interest (which will 
include most private companies), and (b) other com¬ 
panies. By a controlling interest is meant that the 
directors have control in fact, by whatever machinery 
or means that result is effected. In the first class, the 
deduction for directors’ remuneration, other than that 
of whole-time service directors, must not exceed 15 per 
cent, of the profits or £1,500, whichever is the greater, 
and must in no case exceed £15,000. (Finance Act, 
1937, Sched. IV., para. 11.) Whole-time service directors 
are those required to devote their whole time to the 
company’s service who do not own more than 5 per cent, 
of the ordinary shares. There is no limitation in the 
second class. A partnership may claim the same 
deduction as the greatest amount which would have 
been allowed as a deduction for directors’ remuneration 
if the business had been a company in which the directors 
had a controlling interest. 

From this it may be seen that-, generally, private 
companies are on much the same basis as partnerships 
in relation to this tax. 

Excess Profits Tax. 

This tax is chargeable where the profits for the 
chargeable accounting period exceed the standard 
profits. The whole of the excess is payable in tax. 
(Finance Act, 1940, s. 26.) The standard profits are 
calculated in accordance with the provisions of the 
Finance (No. 2) Act, 1939, as modified by subsequent 
Acts. The statutory provisions relating to excess 
profits tax are much too complicated to be usefully 
summarised, but generally it may be said that the 
position of a private company is neither better nor 
worse than that of any other business as to the amount 
of tax payable. 
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TESTAMENTARY PROVISIONS FOll CONVERSION. 

Cases sometimes occur in wliich the owner of a business 
prefers, or for good reasons is compelled, to postpone 
its conversion into a company. 

For example:— 

(a) He may prefer whilst he lives and is in good 

health to carry on the business on his own 
account, as in the past; but may recognize 
that, in the event of his death, a conversion 
will be essential both in the interests of his 
family and because his trustees would not 
be willing to carry it on without the pro¬ 
tection of limited liability. 

(b) He may have trust money in the business, 

e,g. } under hiB father’s will, and under the 
trusts of the will that money could not be 
continued in the business if it were con¬ 
verted into a company. 

(c) He may be carrying on the business in part¬ 

nership with others for a term, and may 
find that they will not concur on satisfactory 
termB; whereas, at the end of the term, the 
whole business will revert to him. 

(d) He may be carrying on business in partnership 

with others, and although negotiations for 
a conversion are in progress, and likely to 
be completed before long, he may desire to 
make provision for carrying out the con¬ 
version by hiB trustees in the event of his 
death before the negotiations have been 
completed. 

In such cases the best plan is to make a will, or 
codicil to a previously made will, giving the testator's 
trustees full power to effect, or concur in effecting, the 
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desired conversion, and, if needs be, the testator can 
direct them to effect, or concur in effecting, the con¬ 
version. 

The power of conversion should be carefully framed 
bo as to meet the special circumstances of the case. 

It should show clearly what part of the testator's 
estate is to be made over to the company. It should 
give the trustees full discretion as to the amount of the 
capital, the classes of shares into which it is to be 
divided, the consideration for the sale which is to be 
received from the company, whether in ordinary shares, 
preference shares, debenture stock or otherwise. It 
should give the trustees full discretion as to the objects 
of the company, and as to the terms of the required 
documents, including qualification and remuneration of 
directors. It should also give the trustees power as to the 
appointment of the directors, and, if thought expedient, 
as to the making over of a portion of the shares to em¬ 
ployees in the business, e.y., departmental managers. It 
Bhould enable the trustees, or any of them, to take office 
as directors and, if needs be, as departmental managers, 
and to be remunerated accordingly. It should enable 
the trustees, if so desired, to bring further parts of the 
testator’s estate into the company, either by subscription 
for shares or debentures or debenture stock, or by 
temporary loan or otherwise. It should make provision 
for the acquisition by directors of their qualification, 
and, if desired, of further shares, and for their votes 
in respect of the trust shares, and for their being also 
personally interested. It should also enable the trustees 
to concur iu any reconstruction or amalgamation of the 
company, or in its winding-up or dissolution. Further, 
it Bhould provide and declare what is to be done with 
the shares and other consideration received from the 
company, and for whom the Bame are to be held in trust, 
or otherwise. And, lastly, it should give the trustees 
ample power to carry on the business until conversion. 

So, also, where a man is in partnership, it is generally 
wise to make provision in his will, not only for carrying 
on the business, but for the subsequent conversion of 
it, even though none of the partners contemplate such a 
conversion as within measurable distance. 

In the absence of due testamentary provision for con¬ 
version, it becomes necessary, where conversion is 
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desirable, to apply to the Court for authority. Such an 
application involves some expense and delay, and the 
Court may impose terms as to conversion which may 
differ widely from those which the owner of the business 
would have chosen. In particular, the Court may 
require a sale of part of the shares or debenture stock 
received, and may only give power to retain the rest 
for a limited time, with liberty to apply for an extension 
from time to time later on. All these, and many other 
difficulties which arise if an application to the Court 
becomes necessary, may be avoided by the simple 
expedient of inserting in a will or codicil proper and 
effective provisions. 

Power of Trustees to Convert. 

In the absence of express power, trustees cannot sell 
the testator’s business to a company for shares; but since 
1925 the Court has power, on application by the trustees 
or beneficiaries, to confer such a power on the trustees. 
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LIMITED PARTNERSHIPS. 

Under the Limited Partnerships Act, 1907, those who 
desire to carry on business can, instead of forming a 
private company as indicated in the foregoing chapters, 
fbim what the Act calls a “ Limited Partnership.” 
The name is something of a misnomer, for in such an 
association there must be one or more partners with 
unlimited liability. These partners are called “ general 
partners”: the other partners are called “limited 
partners,” the latter contributing to the partnership 
assets a specified amount in money or money's worth 
and enjoying immunity from liability beyond the 
amount so contributed. But it is an essential con¬ 
dition of this immunity (section 6) that the limited 
partner shall not take any part in the management of 
the business and he is to have no power to bind the 
firm. He may inspect the books and may advise, that is, 
consult with the other partners as to the state and 
prospects of the business, but he must not go beyond 
this; if he does, though it be even in ignorance of the 
law or inadvertently or at the urgent request of the 
general partners, he forfeits his immunity from liability 
and is plunged into the unknown depths of unlimited 
liability. 

These limited partnerships are an importation from 
abroad. On the Continent something of the kind has 
been for upwards of half a century permitted in several 
countries, but the scheme offers little attraction for 
those who'have, as in England, the alternative of form- 
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ing or joining a private company with all the privilege*! 
and immunities conferred by the law on such companies. 

All the Act in effect does is merely to limit the liability 
of a sleeping partner, provided he complies strictly with 
the statutory requirements. If A. wants to j oin a partner¬ 
ship, and while limiting his liability wants to look after 
his money by taking part in the conduct of the business, 
the Limited Partnerships Act, 1907, affords him no 
facilities and no protection. If he wants to join a 
limited partnership he must make up his mind to leave 
the whole of the management of the business in the 
hands of the general partners. He cannot, as regards 
any part of such management, however important, 
reserve to himself any power to intervene or act. To 
intervene means for him to risk incurring liability for 
all the debts and obligations of the firm. This, of 
course, is a grave defect in the situation, but it is only 
one of many points in which the position of a limited 
partner under a limited partnership contrasts unfavour¬ 
ably with that of a member of a private company. 


Private Company and Limited Partnership 
Contrasted. 


Private Company. 

If A. desires to take an in¬ 
terest in a business concern, he 
can stipulate for its conversion 
into a private company and take 
sip shares therein, whether for 
money or money’s worth, to the 
agreed amount, and his liability 
will be strictly limited accord¬ 
ingly. 

He can take part in the man¬ 
agement of the business to any 
extent—he can become one of 
the directors or the managing 
or governing director, and 
generally exercise as much con¬ 
trol as he chooses to stipulate 
for. 


Limited Partnership. 

If A. desires to take an 
interest in a business he can 
stipulate for its conversion into 
a limited partnership, and can 
contribute thereto a specified 
sum of money or money’s worth, 
and his liability will be limited 
to that amount. 

He must not take any part 
in the management or conduct 
of thB business; if he takes any 
part he loses his privilege of 
immunity from liability. 
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Private" Company , 

He con, if he prefers, take 
debentures of the company as 
the consideration or as part of 
the consideration for his con¬ 
tribution, and such debentures 
can he secured by a floating? 
charge or otherwise on the 
undertaking of the company. 

If he is asked to contribute 
further capital or funds for the 
working of the business, he can 
stipulate for the issue of deben¬ 
tures secured as aforesaid for 
the amount. 

He can make contracts with 
his company, and can become 
a creditor of it, for the company 
is a separate and distinct person 
from its members. 


On all contracts made by or 
on behalf of the company the 
company alone is liable, and he 
cannot be sued. 


The company cannot be made 
bankrupt, and if the company 
is wound up, whether volun¬ 
tarily or otherwise, there is no 
risk of his being held liable 
to contribute more than the 
amount if anything unpaid on 
his shares except in case of 
fraud (see above, p. 70), and 
he oan prove in competition 
with the other creditors, for 
any debts due to him from 
the company, and can enforce 
the securities as effectually as 
if he were a stranger to the 
oompany. 

He can transfer his shares 
subject to the provisions of 
the articles. 


Limited Partnership . 

He cannot obtsin debentures 
of a limited partnership charg¬ 
ing its undertaking. A limited 
partnership cannot issue such 
securities; it can only create 
specific mortgages, or mortgage 
chattels of the firm by hill of 
sale. 

Hu cannot do this in the case 
of a limited partnership. (See 
above). 


He cannot make contracts 
with the partnership. He oan 
only contract with his co-part¬ 
ners individually, and he cannot 
become a creditor of the part¬ 
nership. His claim*, moreover, 
must all rank after the claims 
of outsiders. A partner cannot 
prove in competition with the 
creditors of the firm. 

The limited partnership may 
be made a bankrupt like an 
ordinary partnership, and if all 
the members become bankrupt 
the assets vest in the trustee 
in bankruptcy. 

The limitBdpartnership may, 
under b. 127 of the Bankruptcy 
Act, 1914, be made bankrupt, 
and on the bankruptcy the 
limited partner may be attacked 
and held liable. Moreover, he 
cannot prove in competition 
with creditors of the firm, and 
oannot enforce any securities 
he may have taken from the 
firm. 


He must obtain the consent 
of the general partners before 
he oan transfer his share. 
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Private Company. 

In a winding-up if it is dis¬ 
covered that he has been paid 
dividends on his shares out of 
capital, but upon the repre¬ 
sentation of the directors that 
they wore paid out of profits, he 
cannot be compelled to recoup 
the amount. 


Limited Partnership. 

In a bankruptcy, if he has 
been paid or received dividends 
out of capital, he may be com¬ 
pelled to recoup the amount 
to the partnership assets, even 
though he has taken the amount 
on the representation of the 
general partners that the pay¬ 
ment was made out of profits* 


These are a few—and only a few—points of contrast 
illustrating the superiority of the private company over 
the limited partnership. 

Still, there may be cases in which the limited partner¬ 
ship will be found a useful form of association, as, for 
example:— 

1. Where the use of the word “ limited,” as part of 
the name of the concern, would be objectionable. Owing 
to the number and importance of limited companies, 
this can very rarely be the case. 

2. Where the proposed general partners do not object 
to carrying on the business with unlimited liability. 

3. Where the proposed limited partners have abso¬ 
lute and entire confidence in the general partners, and 
are prepared, therefore, to leave the management in 
their hands, and where they are also prepared to meet 
any litigation by creditors who may claim that the 
limited partners, by having taken part in the manage¬ 
ment or otherwise, have forfeited the privilege of limited 
liability. 

The only substantial advantage which a limited 
partnership has over a private company is the saving in 
the cost of formation and the fact that the returns to 
the Registrar are not required. In most cases, however, 
this is more than counterbalanced by the great advantages 
given by incorporation. (See above, p. 8.) 

The limited partnership is to some extent an improve¬ 
ment on the ordinary partnership but the Act is fall 
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of pitfalls for thB unwary, and anyone who contemplates 
joining a limited partnership should take competent 
advice before parting with his money. 

The Act has been in force for thirty-eight years, and 
instead of a rush to take advantage of its provisions 
there has been great reluctance and hesitation; the 
rush has been to form private companies. 

The Comptroller of the Companies Department of the 
Board of Trade, in his report published in July, 1910, 
stated that u when the Limited Partnerships Act was 
passed in 1907, it was thought probable that the result 
might bo a reduction in the number of small companies 
registered, but this has not proved to be the case, and 
the popularity of the joint stock company seems to 
continue among small traders,” and in his report, 
August, 1911, says that “ although the Act is still 
taken advantage of to some extent, it seems probable 
that in the case of small businesses registration as a 
private company ... is preferred by the commercial 
community to registration as a limited partnership.” 

The modern tendency can be seen from the fact that 
in 1938 (the last year for which official figures are 
available) there were twenty limited partnerships 
registered in England and two in Scotland, while 12,421 
private companies were registered in England and 618 in 
Scotland. 

It goes without saying that the great business con¬ 
cerns also prefer the private company to the complica¬ 
tions and dangers of the limited partnership. 



INDEX 


Aooountb, clauses as to, 62 

Ad valorum Duty, as to minimising, 67 

.. Admission 

of partners, 14 
of shareholders, 14 

Advantages of Incorporation, 
as regards— 
death,9 
bankruptcy, 12 
lunacy, 13 
holding property, 13 
contracts, 13 
admissions, 14 
retirement, 16 
mortgages, 16 
simplicity, 22 
borrowing facilities, 17 

Agreement, Preliminary, 
form of, 40 

adoption of, 64, 75, 76 

Allotment of Shares, 76 

Annual Return and Summary, 82 

Articles of Association, 
nature of, 49 
when requisite, 50 
terms of, 50 el neq. 

Audit of Accounts, 62, 83 

Balance Sheet, 3 
Bankruptcy 

of partner, inconvenience of, 12 
of shareholder, 12 
conversion to avoid, 27 
of limited partnership, 94 

Bills and Notes, how signed by company, 80 

Borrowing Facilities, 17 
terms of, power, 57 


Calls, clauses as to, 50 

V. 



INDEX 


98 

Capital, 

statement of company’s, 45 
increase of, 55 

Gases for private companies and syndicates, 25 

Certificates of title to shares* 50 

Charges, registering, 8], 82 

Commission, payment of, 63 

Committee of directors, as to, 78 

Company, private, as to, I, 2 

Compulsory Retirement, 53 

Contracts, 

company's advantages as regards, 13 
with directors, 62 
company's power, 78 
CoNVERSl ON, 

meaning of term, 3 
inducements to, 6 et seq. 
into public company, 20 
preliminary steps, 38 

Deadlock, 84 
Death 

of partners or sole trader, inconveniences of, 9—11 
of shareholder, 11 

Death Duties, as to minimising, 24 
Debentures and debenture stock, nature of, 57 

Directors, 

numbers of, 3 
powers of, 21, 61 
clauses as to, 59 et seq. 
remuneration of, 61 
register of, 81 
Dividends, 62, B:> 

Employees sharing profits, 16 
Estate Companies, 24 
Estate Duty, 86 
Excess Profits Tax, 88 
Expense of conversion, 66 

Fees, 03 

Forfeiture of shares, as to, 54 
Formation of company, 66 
Fraudulent Companies, 69 



index 


99 


General Meetings, clauses hs to, 58 
Income Tax, 85 

Incorporation, advantages of, 8—17 

Inducements to formation of private companies, 6 el #eq. 

Lien on shares, company’s, 54 
Limited agency of directors, 21 
Limited Liability, 

none at common law, 6 
advantages of, 6 et seq. 
how limit fixed, 38 

Limited Partnerships, 92 
Lunacy of partner or shareholder, 13 

Manager, resolution appointing, 75 
Memorandum op Association, form of, 47 
Minimising stamp duty, 67 
Minutes of resolutions, 74—77 
Mortgages and Charges, registering, 81 

National Defence Contribution, 87 
Notices, as to service of, 63 
Number of Members, 2, 81 

Objections to conversion and answers, 34 
One-man and other small companies, 71 

Partners, powers of, cannot be limited, 21 
Partnership, inconveniences of, 6 et seq. 

Partnerships, Limited, 92 

Patent, company for working, 31 

Pbivate Company, what is a, 1, 2 

Phospeotub, not required in private company, 2 

Public Company, conversion of private company into, 20 

Qualification of directors, 60 
Quobum, 77 



100 INDEX 

Redeemable preference shares, 56 

Register or Members, 80 
of directors, 81 
of charges, 81 

Registered Office, 45, 80 
Registrar, returns to, 81 
Registration of Company, 64 
Remuneration of Directors, 61 
Retirement of Partner, 16 
Returns, 81 

Rotation of Directors, 50 

Sale, agreement for, 40 

Seal, 75, 79 

Secretary, 77 

Shares, allotment, 76, 82 

Speoial Resolution, notice of, 83 

Stamps, 

on registration, 66 
on sale agreement, 67 
Statutory Meeting, no necessity foT, 2 
Subscribers to Memorandum, 46 
Sur-Tax, 24, 86 

Table A, 50 
Taxation, 85 

Transfer of Shares, restrictions on, 2, 51 
Transmission of Shares, 52 * 

Trustees, power to convert, 91 

Underwriting Commission, payment of, 3 

War-time Liabilities, adjustment of, 22 
Will, £9 
Winding-up, 83 


LONDON: PRINTED BY 0. F. R0W0RTH LTD., 88 FETTER LANK, E.C.4, 



Uniform with this Volume 



COMPANY GUIDE 

THIRTY-FIFTH EDITION 

By 

J. CHARLESWORTH, LL.D. 

BARRISTER-AT-LAW 

" Time has tested this companion and has not found 
it lacking in guidance to lawyers and laymen. It affords 
practical assistance in regard to the formation, the 
conduct, and the winding-up of limited companies.”— 
Solicitors' Journal 


Price 5s. net. Postage H. 

STEVENS & SONS LIMITED 




COMPANY LAW 


A PRACTICAL BOOK FOR BUSINESS MEN 

SEVENTEENTH EDITION 

By 

HIS HONOUR JUDGE TOPHAM, ll.m., k.C 

A BENCHER OF LINCOLN’S INN. 


“ The subject is dealt with in a clear and comprehensive 
manner, and in such a way as to be intelligible not onlji 
to lawyers but to others to whom a knoiBfedge ol 
Company Law may be essential .”—Law Students*"Journal% 

u All the principal topics of company law are dealt with 
in a substantial manner. The author’s unique experience 
as a company draftsman enables him to know exactly 
what are the difficulties, and from this treasury of bil 
experience he has drawn generously for the benefit of hia 
readers .”—Law Quarterly Review. 

“ Of especial use to students and business men who need 
a clear exposition by a master hand .”—Law Journal. 


Price 30s. net. Postage 9 d, 

STEVENS & SONS LIMITED 





